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Hammarskjöld and the challenges today
– An introduction to this volume

Henning Melber

We know that the question of peace and the question of human 
rights are closely related. Without recognition of human rights 
we shall never have peace, and it is only within the framework of 
peace that human rights can be fully developed.

These words of Dag Hammarskjöld’s, in an address to the American 
Jewish Committee in New York on 10 April 1957 (Falkman 2005: 
154), set the tone for the diff erent but complementary dimensions 
of this issue of Development Dialogue. As then, we are today in search 
of the best ways of reducing violence and protecting human rights. 
Unfortunately, these are not more peaceful times than those of half a 
century ago. But gone are the days of a bi-polar Cold War, in which 
impunity reigned. While justice remains a remote goal locally, na-
tionally and globally, jurisdiction and the instruments of international 
law have been strengthened.

The continuation of heinous crimes against the people – committed 
by warlords, militias and terrorist organisations, and also by the insti-
tutions of states and governments –remains a nightmare in the moral 
and ethical consciousness of those who base their fi rm beliefs on fun-
damental human values, as enshrined in the Universal Declaration of 
Human Rights and the Genocide Convention.1

But the International Criminal Court (ICC) and the UN War Crimes 
Tribunal represent new means of dealing with culprits. Gone are the 
days when perpetrators merely had to be in a high enough political po-
sition to get away, literally, with murder. The trial of the Bosnian Serbs’ 
leader, Radovan Karadzic, and the indictment of the Sudanese presi-
dent, Omar al-Bashir, are just the latest cases in point, as controversial 
as they may be. They draw attention to the fact that the community 
of states is continuing its eff orts to bring perpetrators to justice – in 
most cases at the expressed wish of the governments of the countries in 
which perpetrators abused their earlier position of power. 

1 See, for a variety of historical and contemporary refl ections on the latter, Development 
Dialogue No. 50 (Dag Hammarskjöld Foundation 2008). Like all recent publications of 
the Foundation this volume is also accessible on our website: www.dhf.uu.se. 
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These eff orts are not easy, and responses are divided. The controversies 
surrounding the indictment of the Sudanese president are the tip of the 
iceberg. Taking legal action in this way puts to the test the commit-
ment of those members of the international community who sign up to 
normative multilateral agreements without necessarily paying them the 
respect that this adoption by ratifi cation implies. But they also touch on 
the unresolved issue of how best one can pursue decision-making proc-
esses and implement results without compromising the legitimate de-
sire for a fair representation of all members of the community of states. 
The power of defi nition, with its consequences as to who is prosecuted 
for what and who is not held accountable for any crimes against hu-
manity, remains a diffi  cult and contested issue. 

Drawing on the legacy of Hammarskjöld and others, the opening 
contribution by Hans Corell maps the landscape and identifi es the 
challenges involved in giving substance to a normative framework. 
By doing so from a partisan perspective, the author seeks to provide 
beacons that can guide the course of those committed to fundamental 
human values.2 Like Corell, who served as Under-Secretary-General 
of the UN in diffi  cult missions, other mediators too have been un-
sparing in their eff orts to contribute towards greater justice – and re-
duce the suff ering of so many innocent ordinary people – by explor-
ing compromises that might lead to a negotiated settlement between 
parties in confl ict, who would otherwise continue to fi ght, at the 
expense of the innocent. Mediators face enormous tasks, not least in 
the demands made of them, and their own values and ethical norms, 
when they seek to avoid wrecking the boat in what are at best rough 
waters.3 

From his fi rst years in offi  ce as Secretary-General of the United Na-
tions Dag Hammarskjöld gained recognition as a mediator guided by 

2 On 18 September 2009 Hans Corell gave the Dag Hammarskjöld Lecture at the 
Foundation in commemoration of the 48th anniversary of Hammarskjöld’s death. 
Entitled ‘The Need for Rule of Law in International Aff airs, the lecture was entirely 
devoted to refl ections on Dag Hammarskjöld’s understanding of the role of the 
Secretary-General; it is accessible on the Foundation’s website.

3 The Swedish diplomat Jan Eliasson (one of the participants in the confl ict mediation 
seminars documented in part in this volume), once president of the United Nations 
General Assembly and foreign minister, served as special representative of the UN 
Secretary-General on several diffi  cult missions. As he recalled in a conversation with 
Kofi  Annan and others, in a programme in Eliasson’s honour broadcast live by the 
Swedish TV channel 1 on 26 September 2009, the greatest personal confl ict for him 
was that of seeking a compromise on the basis of mediation with the Iraqi President 
Saddam Hussein shortly after the latter had ordered the use of chemical weapons and 
toxic gas with the intention of eliminating the Kurdish population in the country, with 
devastating consequences for hundreds of thousands of innocent civilians. 
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integrity and suspicious of any justifi cation of expediency. He strong-
ly believed in dialogue based on mutual respect and the search for 
common ground but resisted the temptation to opt for any easy pseu-
do-solution not based on fundamental human values.4 These days we 
might call it the recognition of otherness in a world of diversity. But 
at the same time he also felt strongly that otherness does not prevent 
negotiating parties from fi nding a shared basis for a sustainable future 
for mankind. 

Hammarskjöld was among the pioneers who contributed to the view 
(held by others) that confl ict mediation is among the strengths of 
Nordic countries and their internationally active civil servants and 
policy makers. On the occasions of the 60th anniversary of the assas-
sination of Count Folke Bernadotte (17 September 1948) and of the 
commemoration of the death of Dag Hammarskjöld (18 September 
1961), two seminars on confl ict mediation, held at the Castle and the 
Foundation in Uppsala respectively, involved practitioners and schol-
ars alike on the two subsequent days in 2008. Mona Juul and Martti 
Ahtisaari were among those who shared their experiences in practical 
mediation processes. Melanie Greenberg and William Zartman, as in-
vited scholars, presented comments and subsequently expanded their 
analyses on mediation processes. They also examined the notion of 
whether there is a distinctive tradition and style of Nordic confl ict 
mediation.5 

Only a week after these thought-provoking and stimulating contri-
butions, at a public panel debate attended by over 100 students from 
Uppsala University, Fiona Dove, Denis Halliday and Phyllis Bennis, as 
guests of the Foundation, discussed the Responsibility to Protect as 
one of the latest eff orts by the United Nations to seek forms of agreed 
interventions for the sake of ordinary people subjected to atrocities 
and maltreatment by their governments in violation of their funda-
mental human rights. 

Their critical, complementary search for a way of reconciling the le-
gitimate rights of sovereign states with their people’s essential entitle-
ment to a safe existence acknowledged both the potential opportuni-

4 In this context his exchanges with Martin Buber are revealing. A forthcoming issue 
(early 2010) of the Foundation’s occasional paper series Critical Currents pays 
attention to this important aspect of Hammarskjöld’s ethics and convictions; see also 
Fröhlich (2008: 103-116 and 2002: 192-211).

5 On 18 September 2008 former president Martti Ahtisaari also presented the annual 
Dag Hammarskjöld Lecture (cf. Ahtisaari 2009) – only weeks before he was awarded 
the Nobel Peace Prize in recognition of his long-standing mediation eff orts and 
successes.
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ties as well as the risks involved in such endeavours. Such eff orts seek 
to bring about a less unjust world order, in which perpetrators are not 
protected through the immunity of a statehood that suits only them 
but not their citizens. At the same time, the panel debate also re-
vealed the diffi  culties of avoiding inappropriate intervention and in-
terference, where those powers that intervene are pursuing their own 
agenda rather than solely executing a responsibility to protect

The second Voksenåsen Conference in November 2008 was organised 
with an emphasis on two complementary thematic foci, namely the 
war-torn region of the Great Lakes region, in particular the eastern 
Congo, and sexual violence as a means of war. The contributions by 
Alex Obote-Odora to both parts re-visit issues raised at the beginning of 
this volume by Hans Corell in terms of the complicity of political of-
fi ce bearers in crimes against humanity and explore the possibilities of 
the applicability of existing legal instruments for prosecuting perpetra-
tors of violence of a sexual nature. The overview presented by Charles 
Abugre summarises the currently adopted normative UN framework, 
vis-à-vis violation of the rights of women, instrumental in the pursu-
ance of justice and prevention of further atrocities. The case study by 
Randi Solhjell presents the human face as a necessary confrontation with 
the realities on the ground. Both articles highlight a hitherto often ne-
glected dimension of systematic warfare, which can have genocidal di-
mensions. The Voksenåsen conference, taking place on an annual basis, 
will focus in November 2009 on children as victims and the UNICEF 
Convention on the Rights of the Child adopted 20 years ago.6 Obvi-
ously, we still have a long way to go.

The diverse contributions to this volume relate to the eff orts to bring 
more justice and protection to this world within the institutionalised 
framework of a UN system which seeks to enhance the meaning and 
practical relevance of the diff erent charters for the implementation of 
a variety of human rights. Dag Hammarskjöld already half a century 
ago shared the commitment to use the global governance framework 
for the promotion of the wellbeing of the people, rather than just their 
rulers.

The second Secretary-General of the United Nations was aware of 
the long road towards a global contract which would not only formu-
late but also execute and implement a shared responsibility over mat-
ters of general human concern. In an address on 1 May 1960 at the 

6 Some of the presentations to the 2007 Voksenåsen conference and the Voksenåsen 
Statement adopted then are published in Development Dialogue No. 50 (Dag 
Hammarskjöld Foundation 2008). 
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University of Chicago he made a sobering but realistic assessment, 
which refl ects political realities within the system of the not so united 
nations up until today:

Those who advocate world government, and this or that special 
form of world federalism, often present challenging theories and 
ideas, but we, like our ancestors, can only press against the reced-
ing wall which hides the future. It is by such eff orts, pursued to the 
best of our ability, more than by the construction of ideal patterns 
to be imposed upon society, that we lay the basis and pave the way 
for the society of the future (Falkman 2005: 164).

In very diff erent but complementary ways, the contributions to this 
volume seek to map the challenges and opportunities for paving such 
a way towards a society of the future. The way is long and winding. 
It requires patience, perseverance and many more virtues to handle 
the setbacks and disappointments without capitulation or resignation. 
Dag Hammarskjöld, who embodied many of these virtues in his per-
sonal beliefs, was aware of the time required for this endeavour to 
bear fruit. As he stated in his address at New York University on 20 
May 1956:

…we are still seeking ways to make our international institu-
tions fulfi ll more eff ectively the fundamental purpose expressed in 
Woodrow Wilson’s words – ‘to be the eye of the nations to keep 
watch upon the common interest’.

I have no doubt that forty years from now we shall also be engaged 
in the same pursuit. How could we expect otherwise? World or-
ganization is still a new adventure in human history. It needs much 
perfecting in the crucible of experiences and there is no substitute 
for time in that respect. (Falkman 2005: 67-68)

More than 50 years after these words were spoken, we still have not 
reached the desired goal. Let’s hope that time is not running out. We 
have certainly entered a stage in human history where even more ur-
gent measures are required to secure a future for men, women and 
their children on this earth. Dag Hammarskjöld had faith then in the 
future of mankind, just as he had trust in the moral compass of hu-
man beings. As recorded in the transcript of extemporaneous remarks 
at the UN Correspondents Association Luncheon in his honour on 9 
April 1958 he maintained a

…belief and the faith that the future will be all right because there 
will always be enough people to fi ght for a decent future. 
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…I do believe fi rmly that…there are enough people who are sol-
idly engaged in this fi ght and who are strong enough and dedicat-
ed enough to guarantee its success. (Falkman 2005: 51-52) 

Some among those people active today in the spirit of the late Dag 
Hammarskjöld and his vision of a better world have contributed to 
this volume. 
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Addressing impunity 
– How united are the nations? 
Hans Corell1

First, I would like to thank the organisers of the Stockholm Criminol-
ogy Symposium for inviting me to speak on this solemn occasion.

Let me also at the outset join all those who today congratulate the win-
ners of the Stockholm Prize in Criminology 2009, Professor John Ha-
gan of the Northwestern University in Illinois, USA, and the  American 
Bar Foundation in Chicago, and Justice Raúl Zaff aroni of the Supreme 
Court of Argentina, also Professor Emeritus and former Head of the 
Department of Criminal Law at the University of Buenos Aires.2

Professor Hagan and Justice Zaff aroni share the prize for fi eld research 
and criminological theory on the causes and prevention of genocide. I 
consider it a great privilege to be given the opportunity of addressing 
the symposium after their very interesting lectures.

The title set by the organisers of the Symposium for this plenary 
 session is ‘Nations United against the Victimisation of Mankind’. 

Refl ecting on this topic, on the research performed by the two prize-
winners and my own experiences in the fi eld of combating impunity 
during my years on the bench and then later in the Swedish Minis-
tries of Justice and Foreign Aff airs and in particular during my ten 
years as the Legal Counsel of the United Nations, I decided to frame 
the title of my address today as a question: Addressing impunity: how 
united are the nations? 

1 Address to The Stockholm Criminology Symposium Plenary Session on ‘Nations 
United Against the Victimisation of Mankind’, Stockholm, 23 June 2009.

2 The Stockholm Prize in Criminology was founded in 2006 and is awarded in conjunction 
with the Stockholm Criminology Symposium. This symposium was held for the fi rst 
time in June 2006. The Swedish Government has commissioned the Swedish National 
Council for Crime Prevention to arrange the symposium and to make it an annual event. 
The primary purpose of the symposium is to create an environment where international 
criminologists, policy makers, practitioners and others engaged in criminal policy matters 
can share the latest research fi ndings of importance for crime policy. The participants will 
be able to discuss strategies, methods and measures to reduce crime and improve levels 
of safety in society. The objectives of the symposium are to promote the development 
of: improved knowledge on the causes of crime at the individual and structural levels; 
more eff ective and humane public policies for dealing with criminal off enders; greater 
knowledge of alternative crime prevention strategies inside and outside the criminal 
justice system; and policies for helping the victims of crime. 
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This may sound pessimistic, maybe even ominous. But against my 
background and my experiences from the fi eld of criminal law both 
at the national and international level I feel that it is my duty to be 
clear and to speak up.

My address is in three distinct parts:

• The development in the fi eld of international criminal law over 
the last few years

• What has been achieved?

• Who bears the responsibility for addressing the impunity?

I will conclude with some refl ections on alternative strategies with a 
special focus on the Security Council of the United Nations. 

The development in the fi eld of international 
criminal law over the last few years
It is an understatement to say that the development in the fi eld of in-
ternational criminal law over the last few years has been dramatic. In 
view of the research performed by Professor Hagan relating to the 
former Yugoslavia, let me go back to the summer of 1992. It was actu-
ally the Conference on Security and Co-Operation in Europe (CSCE, 
now OSCE, of which also Canada and the United States of America 
are participants) that took the initiative to examine whether those re-
sponsible for the atrocities committed in the former  Yugoslavia could 
be brought to justice. 

In August 1992, three rapporteurs were nominated in accordance 
with the so-called CSCE Moscow Human Dimension Mechanism. I 
was one of them. Our mandate was ‘to investigate reports of atroci-
ties against unarmed civilians in Croatia and Bosnia, and to make 
recommendations as to the feasibility of attributing responsibility for 
such acts’.

We visited Croatia from 30 September to 5 October 1992. I will never 
forget my impressions from that visit.

In our fi rst report, issued on 7 October 1992, we suggested among 
other things that a Committee of Experts from interested states 
should be convened as soon as possible in order to prepare a draft 
treaty establishing an international ad hoc tribunal for certain crimes 
committed in the former Yugoslavia.



addressing impunity – how united are the nations?    13

For security reasons we were not allowed to visit Bosnia-Herzegovina . 
Therefore, in November 1992, we off ered to draft a convention estab-
lishing such a tribunal. In a decision on 15 December 1992, the CSCE 
Council welcomed this off er. On 9 February 1993, we presented our 
report to the CSCE participating States, including a draft treaty con-
taining a statute for an ad hoc tribunal.3 The Chairman-in-Offi  ce of 
the CSCE immediately sent the report to the Secretary-General of 
the United Nations.

In the meantime, in October 1992 the Security Council of the United 
Nations had established a Commission of Experts to investigate and 
collect evidence on violations of international humanitarian law in 
the confl ict in the former Yugoslavia.4 The Commission, whose orig-
inal mandate did not include the question of whether an international 
tribunal should be established, issued an interim report which was 
transmitted by the Secretary-General to the Security Council under 
cover of a letter dated 9 February 1993.5 In its report the Commission 
noted that should the Security Council or another international or-
gan or body decide to establish an ad hoc war crimes tribunal, such an 
initiative would be consistent with the direction of its work.

On 22 February 1993 the Security Council adopted a resolution 
 establishing the International Criminal Tribunal for the Former 
 Yugoslavia (ICTY), and on 25 May 1993 the Council adopted the 
statute of the tribunal.6

This is how it all got under way.

A year later the Security Council established the International Crimi-
nal Tribunal for Rwanda (ICTR).7 

Four years later, on 17 July 1998, a UN Conference adopted the Rome 
Statute of the International Criminal Court (ICC). The statute en-
tered into force already on 1 July 2002. Today, there are 108 parties 
to the Rome Statute.8

3 Proposal for an International War Crimes Tribunal for the Former Yugoslavia by 
Rapporteurs (Corell-Türk-Thune) under the CSCE Moscow Human Dimensional 
Mechanism to Bosnia-Herzegovina and Croatia.

4 Security Council resolution 780 (1992).

5 UN doc. S/25247 of 10 February 1993.

6 Security Council resolutions 808 (1993) and 827 (1993) http://www.icty.org/

7 Security Council resolution 955 (1994) http://www.ictr.org/

8 http://www.icc-cpi.int/
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On 16 January 2002 an agreement was signed in Freetown between 
the United Nations and Sierra Leone, establishing the Special Court 
for that country (SCSL),9 and on 6 June 2003 an agreement on the es-
tablishment of the Extraordinary Chambers in the Courts of Cambo-
dia (ECCC) was signed in Phnom Penh.10

The latest addition is the Special Tribunal for Lebanon. Its statute en-
tered into force on 10 June 2007.11

All this is a truly remarkable development over a period of only 16 
years. And surely it is a sign that nations have united against the vic-
timisation of mankind. But the questions must be put: How commit-
ted are the nations? And do they apply the same standard when action 
is needed?

What has been achieved?
Let us now take a look at these institutions and what they have 
achieved. A glance at the information that the tribunals has made 
available gives the following picture.

The ICTY has indicted 161 persons for serious violations of inter-
national humanitarian law committed in the territory of the former 
Yugoslavia. Proceedings against 120 accused in 86 cases have been 
concluded. Of those accused 11 were acquitted, 60 were sentenced, 
13 were referred to national jurisdiction, and 36 had their indictments 
withdrawn or are deceased (20 indictments withdrawn; 10 reported 
deceased before transfer to the tribunal; six deceased after transfer to 
the tribunal, among them Slobodan Milošević). There are presently 
ongoing trials of 41 accused in 18 cases (12 before the Appeals Cham-
ber and 21 before the Trial Chamber). Two are at large. One of them 
is Ratko Mladić.

The fact that Radko Mladić is still at large after so many years really 
darkens the picture. To wind up the ICTY without bringing him 
to justice would not only damage international criminal justice; it 
would seriously damage the authority of the Security Council.

If we examine the records of the ICTR we fi nd that the tribunal has 
indicted 79 persons. Proceedings against 43 accused have been con-

9 http://www.sc-sl.org/

10 www.eccc.gov.kh/english

11 http://www.un.org/apps/news/infocus/lebanon/tribunal/timeline.shtml
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cluded. Of those accused six were acquitted, 30 were sentenced, and 
seven are on appeal. Two were referred to national jurisdiction, and 
two had their indictments withdrawn, while one died after transfer to 
the tribunal. There are presently cases against 26 accused before the 
Trial Chamber and fi ve accused are awaiting trial.

With respect to the SCSL the Prosecutor issued 13 indictments in 2003. 
Two of those indictments were subsequently withdrawn in  December 
2003 due to the deaths of the accused. The SCSL has completed pro-
ceedings against eight accused. The trials of three former leaders of 
the Armed Forces Revolutionary Council (AFRC) and of two mem-
bers of the Civil Defence Forces (CDF) have been  completed, includ-
ing appeals. On 25 February 2009, a judgement was  delivered by the 
Trial Chamber in the case against three former Revolutionary United 
Front (RUF) leaders. The trial of former Liberian President Charles 
Taylor is in the prosecution phase at The Hague. The prosecution 
has rested its case and the Trial Chamber has set 13 July 2009 for the 
opening of the defence case.

The ECCC have only just started their work in spite of the fact that 
it is six years since the agreement with the UN was signed. There 
are two cases before the Chambers. One is against KAING Guek 
Eav, alias Duch. The other case is against NUON Chea, IENG Sary, 
IENG Thirith and KHIEU Samphan. The fi rst case is being heard 
at present, while the hearings in the second case are yet to be sched-
uled.

For obvious reasons there is not much to report from the Special Tri-
bunal for Lebanon, which recently started his work.

Finally, with respect to the ICC, to date, three States Parties to the 
Rome Statute – Uganda, the Democratic Republic of the Congo and 
the Central African Republic – have referred situations occurring on 
their territories to the court. In addition, the Security Council has 
referred the situation in Darfur, Sudan – a non-State Party – to the 
court. 

Let me interject here that the situation in Sudan has also been the ob-
ject of research by Professor Hagan and his colleagues. One of their 
conclusions is that there was substantial evidence of racial motivation 
for the atrocities committed, with little evidence of a strategic re-
sponse to rebellion as claimed by the Sudanese authorities.
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The Prosecutor has opened and is conducting investigations in all 
these situations. The picture is the following.

Uganda: The case The Prosecutor v. Joseph Kony, Vincent Otti, Okot 
Odhiambo and Dominic Ongwen, all top members of the Lords Resis-
tance Army (LRA), is currently being heard before Pre-Trial Cham-
ber II. All four are at large. 

The Democratic Republic of the Congo: Three cases are being 
heard before the relevant Chambers: The Prosecutor v. Thomas Lubanga 
Dyilo; The Prosecutor v. Bosco Ntaganda; and The Prosecutor v. Germain 
Katanga and Mathieu Ngudjolo Chui. Two cases are at the pre-trial 
stage, while the proceedings against Thomas Lubanga Dyilo are at 
the trial stage. The suspect Bosco Ntaganda remains at large.

Central African Republic: The case The Prosecutor v. Jean-Pierre Be-
mba Gombo is at the pre-trial stage of the proceedings and is currently 
being heard before Pre-Trial Chamber II.

Darfur, Sudan: Three cases are being heard before Pre-Trial Cham-
ber I: The Prosecutor v. Ahmad Muhammad Harun (‘Ahmad Harun’) and 
Ali Muhammad Ali Abd-Al-Rahman (‘Ali Kushayb’); The Prosecutor v. 
Omar Hassan Ahmad Al Bashir and The Prosecutor v. Bahr Idriss Abu 
Garda. The suspect Bahr Idriss Abu Garda appeared voluntarily for 
the fi rst time before Pre-Trial Chamber I on 18 May 2009. He is not 
in custody. The three other suspects remain at large.

In view of the number of perpetrators who are potential candidates 
for prosecution before the court, the result is not too impressive.

Since this is a criminology symposium it should be noted that the ef-
fects that these tribunals will have on the societies and individuals 
concerned will undoubtedly be studied by the criminological com-
munity. Focus will be in particular on victims and how they perceive 
the tribunals, on societies where the accused may be viewed as he-
roes, and to what extent the tribunals contribute to general and indi-
vidual prevention.

The result of this research will no doubt assist in the determination of 
how to operate the international criminal justice system in the future. 
Let me just say that it will always be diffi  cult to assess what preven-
tive eff ects this system will have, and surely methods other than in-
vestigating criminal responsibility must be employed to address these 
atrocities. I will revert to this question in a little while.
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But irrespective of the outcome of this research, must we not agree 
that the international community simply cannot let atrocities of the 
kind we are discussing here go unpunished? Surely, the state com-
munity has a moral obligation to protect mankind and deal with the 
perpetrators and in particular expose ‘the heroes’.

Who bears the responsibility for addressing the impunity?
I have now come to the third element of my address, namely who 
bears the responsibility for addressing the impunity. Here it is neces-
sary to distinguish between the national and international level.

The national level

Obviously, it is the responsibility of states to address impunity at the 
national level. However, the confl icts that generate the violence that 
we are discussing today are almost invariably caused by the absence of 
democracy and the rule of law. Furthermore, to establish a national 
criminal justice system for the purpose of dealing with a certain cate-
gory of perpetrators is simply not possible unless this eff ort constitutes 
an integral part of the national legal system as a whole.

It is often said that a society under the rule of law cannot be built top 
down but must come from the grassroots level. However, this is easier 
said than done, in particular in countries where the government actu-
ally uses its power to suppress those governed. Legal technical assist-
ance can certainly be provided, but the problem is that such assistance 
is not welcome in countries under the authority of such governments; 
they will see this as a threat to their own existence.

But in many cases legal technical assistance should be welcome and 
it is therefore important that states, intergovernmental organisations 
and others engage in providing such assistance.

When the Rome Statute of the ICC was adopted, I took it for granted 
that the ratifi cation process would generate an intense legislative ac-
tivity at the national level.12 Basically, an international treaty of this 
nature cannot be ratifi ed unless the national legislation necessary to 
fulfi l the obligations under the treaty is adopted. I also assumed that 
countries, even if they would not consider ratifying the Rome Stat-
ute, nevertheless would examine its contents and review their nation-

12 Corell, H.Evaluating the ICC Regime: The Likely Impact on States and International 
Law. Address at a Training Course organised by T.M.C. Asser Institute, Science Alliance 
and No Peace Without Justice at The Peace Palace, The Hague on 21 December 2000. 
Available at http://untreaty.un.org/ola/media/info_from_lc/romestatute_dec00.pdf
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al legislation to make sure that they would have jurisdiction over the 
crimes defi ned in the statute. 

Regretfully, it seems that many countries, including my own I am sad 
to say, have not yet completed their work in this fi eld. The question 
is why. In many cases the reason is probably that the level of expertise 
at the national level is not suffi  cient. There are many who follow this 
development with great attention. The situation should be viewed 
as an opportunity to off er legal technical assistance to countries that 
need such assistance.

In this context I would like to commend the work performed by the 
Coalition for the International Criminal Court.13 To quote the coali-
tion: ‘For the principle of complementarity to become truly eff ective, 
following ratifi cation, States must also implement all of the crimes 
under the Rome Statute into domestic legislation. As the Court initi-
ates investigations, the existence of solid cooperation and implement-
ing legislation takes on new urgency.’

One avenue is to turn to the coalition to seek guidance.14 Also, other 
non-governmental organisations provide assistance through national 
capacity-building.15

The experiences of the last few years clearly demonstrate that interna-
tional criminal tribunals, and specifi cally the ICC, simply cannot deal 
with all cases that should be addressed within the criminal justice sys-
tem. Therefore, the strengthening of the court system at the national 
level in countries visited by genocide, war crimes and crimes against 
humanity must be a matter of priority.

I am looking forward with great expectations to Ms. Marie Tuma’s 
address. Ms. Tuma, who will speak immediately after me, is an in-
ternational judge at the War Crimes Chamber of the State Court of 
Bosnia-Herzegovina.

13 http://www.iccnow.org/?mod=ratimp

14 Reference is made in particular to the material, including enacted and draft legislation, 
available at http://www.iccnow.org/?mod=romeimplementation 

15 One example is the International Law and Policy Group, see 
http://www.ilpg.org/what-we-do
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The international level

Looking at the international level, it is natural to start with the in-
ternational criminal tribunals. Obviously, the ICTY and ICTR will 
have to wind up their work within the next few years. The same ap-
plies to the Special Court for Sierra Leone and the Extraordinary 
Chambers of the National Courts of Cambodia. The Special Tribu-
nal for Lebanon has only just started its work and has a very limited 
mandate.

This means that in a few years’ time there might only be the ICC 
operating at the international level. It is to be hoped that those who 
serve this court in various capacities do realise the responsibility with 
which they are entrusted. In a few days time it is seven years since the 
Rome Statute came into force. The record of the ICC so far is, as I 
just said, not too impressive.

There are of course many reasons why only a few cases have been 
brought before the ICC and why so few persons actually are in the 
custody of the court. One reason is that it is bound to take some time 
before an institution of this nature becomes fully operational. Fur-
thermore, the nature of the criminality that the court has to address 
is very serious. Even the most well-organised national criminal jus-
tice system would be under tremendous pressure if it had to deal with 
cases of the kind that come before the ICC.

A very important diff erence between the ICC and the courts at the 
national level is that the ICC does not have a police force of its own 
and that it is dependent on the cooperation of states for its proper 
functioning. Against this background one would hope that this mat-
ter will be addressed at the ICC review conference that will take 
place in Kampala, Uganda, during the fi rst semester of 2010 as well as 
at meetings of the Assembly of States Parties.

The Assembly of States Parties is another actor that has a great re-
sponsibility for the development in the future. In a Plan of Action for 
achieving universality and full implementation of the Rome Statute, 
the Assembly has stated that universality of the Rome Statute is im-
perative if we are to end impunity for the perpetrators of the most 
serious crimes of international concern, contribute to the prevention 
of such crimes, and guarantee lasting respect for and enforcement of 
international justice. Full and eff ective implementation of the Rome 
Statute by all states parties is said to be equally vital to the achieve-
ment of these objectives.
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In a note of 24 April 2009, the Secretariat of the Assembly has request-
ed that states parties convey, by 31 August 2009, certain  information 
relating to the implementation of their obligations under the Rome 
Statute.16 It will be very interesting to study this information which 
hopefully will be made public.

All of this sets the scene for a united eff ort to address impunity for 
international crimes. But more determined action is needed. In this 
context one simply cannot overlook the fact that some powerful States 
and notably the US are not party to the Rome Statute. This is very 
serious, and we must hope that these states reconsider their position 
vis-à-vis the ICC.

The most recent development in this respect is a report, released in 
March 2009 by an independent task force, on US policy towards the 
International Criminal Court (ICC).17 The task force, established by 
the American Society of International Law, believes that there is an 
auspicious opportunity to put US relations with the ICC on an artic-
ulated course of positive engagement and recommends that President 
Obama take prompt steps to announce a policy of continued positive 
engagement with the court. Among the elements suggested in the 
recommendation is a stated policy of the US Government’s inten-
tion, notwithstanding its letter of 6 May 2002 to the UN Secretary-
 General, to support the object and purpose of the Rome Statute.18 

16 http://www.icc-cpi.int/iccdocs/asp_docs/ASP8/NV-ASP8-PoA-ENG-23april09.pdf
Among other things, the states parties are asked to provide the Secretariat with 
information relevant to promotion of the ratifi cation and full implementation of the 
Rome Statute, including, inter alia:

(i) Information on obstacles to ratifi cation or full implementation facing states;
(ii) National or regional strategies or plans of action to promote ratifi cation and/or 
full implementation;
(iii) Technical and other assistance needs and delivery programmes;
(iv) Planned events and activities;
(v) Examples of implementing legislation for the Rome Statute;
(vi) Bilateral cooperation agreements between the Court and states parties;
(vii) Solutions to constitutional issues arising from ratifi cation;
(viii) National contact points for matters related to promotion of ratifi cation and full 
implementation.

17 http://www.asil.org/fi les/ASIL-08-DiscPaper2.pdf

18 On 6 May 2002, UN Secretary-General Kofi  Annan received a letter from Under 
Secretary of State for Arms Control and International Security John R. Bolton of the 
following wording: ‘This is to inform you, in connection with the Rome Statute of the 
International Criminal Court adopted on July 17, 1998, that the United States does 
not intend to become a party to the treaty. Accordingly, the United States has no 
legal obligations arising from its signature on December 31, 2000. The United States 
requests that its intention not to become a party, as expressed in this letter, be 
refl ected in the depositary’s status lists relating to this treaty.’
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The indictment of Sudan’s President Omar Hassan al-Bashir on charges 
of war crimes and crimes against humanity has caused reactions, in par-
ticular in Africa. It has been said that African states might withdraw from 
the Rome Statute. However, at a press conference on 10 June 2009, the 
President of the Assembly of States Parties said that the African ambassa-
dors to the United Nations had dismissed that prospect as rumour.19

It has also been said that the ICC is focused on Africa only. However, 
the fact is that, apart from Sudan, the three other African states where 
the ICC operates are parties to the Rome Statute and have asked the 
Prosecutor of the ICC to address the situations.

The prospect of the post-election violence in Kenya in early 2008 
becoming a matter for the ICC is also there. The hope is that Kenya 
will be able to deal with this situation on her own through a national 
special court as proposed by the Commission of Inquiry into Post-
Election Violence (CIPEV), the so-called Waki Commission.20 But if 
this does not materialise, the situation will be addressed by the ICC.

Viewed in this perspective, Africa is actually setting an example by 
seeking assistance from the ICC.

The case of the indictment of President al-Bashir is diff erent. Here 
the ICC is acting at the request of the Security Council in accordance 
with Article 13(b) of the Rome Statute. In spite of this indictment 
President al-Bashir has been invited to and has attended meetings in 
other states – a disgrace. At the same time at least two African gov-
ernments have warned the President not to visit their countries; they 
would be obliged to arrest him.

The indictment of President al-Bashir is now above all a matter for 
the Security Council. It is a common principle that if one embarks 
on a certain course of action one should also be prepared to follow 
suit and face the consequences. Therefore, when the Council asked 
the ICC to address the situation in Sudan, the Council should also 
have realised that the evidence might lead the Prosecutor to the very 
highest level.

It goes without saying that President al-Bashir is entitled to the 
 presumption of innocence. But if indicted, he should be brought to 

19 http://www2.icc-cpi.int/iccdocs/asp_docs/ASP8/ICC-ASP-PressConference-
10June2009.pdf

20 http://www.dialoguekenya.org/docs/PEVReport1.pdf
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justice. It is therefore tragic to see the inability of the Council to 
act with consequence and determination in this matter. Surely, one 
would expect the Council to follow suit with a resolution ordering 
Sudan to comply with the arrest warrant.

This situation goes to the very heart of the Rome Statute and interna-
tional criminal justice. If the evidence leads in this direction, it is pre-
cisely persons at this level that should be brought to justice. Through 
its inability to act in consequence, the Security Council not only 
under mines its own authority but also the authority of the ICC.

Concluding remarks
This brings me to my refl ections on alternative strategies. As a point 
of departure I take what is said in the invitation to this symposium 
about justice and Professor Emeritus Zaff aroni’s research:

Zaff aroni’s analysis of the deep causes of genocide encompassed and 
anticipated later explanations focusing on competition for scarce 
resources such as water and arable land. His critique of criminal 
law as an inadequate means of preventing genocide raises profound 
questions about the role of the retributive model of  international 
justice in the aftermath of genocide. Zaff aroni’s theory points to 
the likely benefi ts of ‘secondary prevention’ – minimising the ef-
fects of genocides by restoring families and communities and de-
veloping far more intense therapeutic and conciliatory models – 
to break the cycle of blood feuds and vengeance that can last for 
centuries.

This conclusion seems to point in the same direction as the so-called 
Chicago Principles on Post-Confl ict Justice with their focus not only 
on prosecution of perpetrators but also their focus on victims, the 
need to educate society regarding past political violence, and the need 
for institutional reform to support the rule of law, restore public trust, 
promote fundamental rights, and support good governance.21

As a matter of fact, in a discussion about these Principles at a seminar 
at The Hague earlier this month I learned about a project conducted 
by the International Institute of Higher Studies in Criminal Sciences 
(ISISC). The Institute has undertaken the task of performing a world-
wide survey of confl icts. The research and data amassed shows that 

21 http://www.isisc.org/public/chicago%20principles%20-%20fi nal%20-%20may%209%20
2007.pdf
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between 1945 and 2008, some 310 confl icts took place. Depending 
on the estimates, the victims of these confl icts fl uctuate between 92 
and 101 million casualties. This is twice the cumulative casualties of 
World Wars I and II.

The project is now evaluating post-confl ict justice mechanisms to 
create a strategy that will maximise accountability, reveal as much 
truth as possible, achieve as much reconciliation as is feasible, provide 
as full and complete reparations as are aff ordable, and address past vio-
lence in a transparent and truthful manner. 

All of these fi ndings regarding the evaluation of post-confl ict justice 
mechanisms will be published in a manual for civil society and gov-
ernment offi  cials in the next two months.  The larger academic study 
of over 2,500 pages will be published this fall as part of the European 
Commission funded project Fighting Impunity and Promoting Interna-
tional Justice.

All this leads to the conclusion that an international criminal justice 
system, while a necessary component in the quest for international 
peace and security, is not the only solution. It can only address the 
symptoms of what is defective. What is needed is a systematic eff ort 
to establish democracy and just rule of law worldwide.

But this will not materialise unless someone takes the lead. And now 
I come to what has become my praeterea censeo: it is the United Na-
tions Security Council and in particular its fi ve permanent members 
that must take the lead.

In a letter to the governments of the members of the United Nations 
of 10 December 2008 under the title Security Council Reform: Rule of 
Law More Important Than Additional Members, I expressed the view that 
international peace and security will be under serious threat in the 
future unless the rule of law is established both at the national and in-
ternational level and added:22

The way in which the members of the Security Council, and in 
particular the permanent members of the Council, conduct them-
selves will be the determining factor in what must be a global eff ort to 
establish the rule of law. The permanent members must now lead 
the way by fully respecting their obligations and bow to the law.

22 http://www.havc.se/res/SelectedMaterial/20081210corelllettertounmembers.pdf
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This point is sometimes met with the comment that the Security 
Council is a political organ and that one must not be too ‘idealistic’; 
there is such a thing as ‘Realpolitik’. 

My reply is that the only way ahead is a rules-based international so-
ciety. And I feel confi dent making this point and addressing it, in par-
ticular, to the members of the Security Council.

Last year, the InterAction Council of Former Heads of State and 
Government discussed the topic ‘Restoring International Law: Le-
gal, Political and Human Dimensions’. On 27 June 2008, they issued 
a Communiqué that among other things contains the following two 
recommendations:23

- Acknowledging that the challenges mankind faces must be ad-
dressed through multilateral solutions within a rule-based inter-
national system;

- Insisting that states observe scrupulously their obligations under 
international law, in particular the Charter of the United Nations 
and encouraging the leading powers to set an example by working 
within the law and abiding by it, realising that this is also in their 
interest.

This advice should be seen against the backdrop of the unprecedented 
challenges that mankind will be facing in the years to come, among 
them major shifts in the geopolitical situation, climate change and a 
world population that is growing at an exponential rate.

Let me close by suggesting as an alternative strategy that the members 
of the Security Council engage in a systematic and frank discussion 
of their role in establishing the rule of law and good governance – a 
precondition for maintaining international peace and security.

In spite of my critical remarks in the foregoing, I have actually very 
positive experiences from working with the Council in the past. In 
particular, I remember the frank and constructive discussions during 
the Security Council retreats organised by Secretary-General Kofi  
Annan. Maybe this is the setting for the discussion needed?

Among the questions that the members must consider and relay to 
their Governments are: Are we fulfi lling the mandate that the mem-
bers of the United Nations have entrusted to us under Article 24 of 

23 http://www.interactioncouncil.org/sessions/communique/s26.pdf
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the UN Charter? Are we setting the example? Are we, who have the 
primary responsibility for the maintenance of international peace and 
security, acting in accordance with international law? Are we abiding 
by the Charter? Are we applying the same standards in the matters 
that we are addressing? For example, when referring the situation in 
Sudan to the ICC, why not also do the same with the situations in the 
Middle East in 2006 (Lebanon) and 2009 (Gaza)?

The 15 ambassadors on the Security Council are actually a formida-
ble group. Obviously, they have to act under instructions from their 
capitals. But at the same time they make friends and they have a good 
understanding of the positions of their respective countries. These 
ambassadors are actually better placed than others to convince their 
governments that they should support and implement a multilateral 
rules-based international system. And why do these ambassadors not 
turn to their principals with the plea: Please do not wait until you are 
‘former’ heads of state and government before you realise that such a 
system is the only way ahead! 





Confl ict mediation 
– Experiences and practices
The Uppsala mediation days

The evolving fi eld 
of international mediation
– Refl ections on the Uppsala 
mediation days 2008

Peter Wallensteen

The Uppsala mediation days were set up for 17 and 18 September 
2008, highlighting the memory of two towering individuals in the 
fi eld: Count Folke Bernadotte (who died on 17 September 1948) and 
UN Secretary General Dag Hammarskjöld (who died on 18 Septem-
ber 1961). There is a strong tradition of Nordic involvement in me-
diation in armed confl icts, at least since Bernadotte’s time. Indeed, it 
goes further back, as shown by the awarding of Nobel Peace Prizes 
to Swedes and Norwegians before and after the First World War: Ar-
noldson, Branting, Lange and Nansen. There is continuous interna-
tional resort to Nordic minds for diffi  cult assignments, today refl ected 
in Norway’s innovation in the Middle East – the Oslo process – de-
scribed in this volume by Ambassador Mona Juul, Sri Lanka and in 
humanitarian diplomacy; former Swedish Foreign Minister Jan Eli-
asson’s recent assignment to the Darfur confl ict and former Finnish 
President Martti Ahtisaari’s achievements, notably in Aceh (see his 
contribution in this volume). Martti Ahtisaari also delivered the an-
nual Dag Hammarskjöld Lecture on 18 September 2008.

The mediation days brought together a considerable number of prom-
inent researchers and practitioners. The discussions were held in the 
presence of the Crown Princess of Sweden, Her Royal Highness Vic-
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toria, who later demonstrated her concern for the subject area by ma-
joring in peace and confl ict studies for her academic degree at Upp-
sala University ( June 2009).

The discussions of the mediation days were able to build on the his-
torically unique frequency of peace agreements in recent decades. 
Since 1989 more than 150 peace agreements have been concluded for 
the purpose of ending armed confl ict (Harbom et al. 2006, Wallen-
steen 2007). Previously, in the post-World War II period, there were 
only a handful of agreements. Indeed, historically, peace agreements 
have been associated with mammoth conferences such as those of 
Versailles (1919), Vienna (1814-15) and Westphalia (1648), which in 
fact described new world orders created by the winners of recently 
ended wars. The outcome of World War II is unique in the fact that 
there was no corresponding peace treaty. Instead, it appears, peace 
treaties have become terms for war-ending agreements concluded 
directly between the primary warring parties themselves, normally 
without major international conferences.

If we add to this that most of the wars in the post-Cold War period 
have been internal, it means that the peace agreements actually strive 
to bring together warring actors who are supposed to live together 
within existing states. This is no small order, and, furthermore, such 
expectations often come from countries which have fairly limited ex-
perience of solving their own recent internal wars in the same way. 
Thus, there is without doubt a new need for mediation and media-
tors. Consequently, there is also a need to develop the fi eld of me-
diation study, making the mediators both the objects of research and 
giving mediators access to research results for their own pursuit of 
mediation.

Of course, the Nordic participation in the Uppsala mediation days 
also gave rise to refl ections on the particular attraction of Nordic 
mediation. The consensus seemed to focus more on factors of cred-
ibility, competence, distance from the scenes, than on any particu-
lar Nordic approach to mediation. Mediation researcher I. William 
Zartman was willing to say that there was a Scandinavian ‘vocation’ 
for mediation, but maintained that other regions have also produced 
good mediators. Melanie Greenberg, likewise a non-Nordic partici-
pant, described the issue in her paper as a ‘straw man’ for discussion, 
but she pointed to some values underpinning the eff orts studied dur-
ing the deliberations: a concern for dignity, justice and voice. These 
are more diffi  cult concepts, which have been less scrutinised in the 
scholarly world. There are projects underway, raising for instance the 
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issue of justice and its role in successful negotiations. Will the inclu-
sion of matters of war crimes and truth commissions make negotia-
tions more diffi  cult and thus prolong wars (as some fear) or actually 
make agreements stick longer (once they are agreed) as they appear 
more ‘ just’ and address ‘root causes’ of confl icts? The questions of 
dignity and voice both relate to a new challenge for mediation: the 
need to involved interests beyond those of the primary warring par-
ties. Lately, peace mediation eff orts have included more inputs from 
civil society (not least women’s organisations). Recent research sug-
gests that a larger engagement also makes agreements more durable 
(Nilsson 2006, 2008).

Although the purpose of these days was to bring together the con-
cerns of practitioners and academics there were discernable diff erences 
in perspectives. Typically, practitioners are concerned with the unique 
character of each case (Ahtisaari and Juul both pointed to this in their 
presentations) whereas the researchers are more likely to search for 
common traits and patterns. Indeed, both approaches are valid. Each 
confl ict is unique in the way the parties formulate their demands, the 
way the mediator has to deal with the need for secrecy versus the im-
portance of communication with the outside world, and how to organ-
ise the peace process (timing and sequencing options). The academics’ 
interest in matters such as bias (Svensson 2006, 2007) and leverage (as 
raised by several speakers) may have come as a surprise. However, all 
participants converged towards issues of justice and legitimacy/dignity. 
The diff erence in perspective is, of course, inherent, and informative. 
There are obviously far too few individuals who move between one 
role and the other: most stay in one position. However, the exchange 
is clearly benefi cial for all, as Jan Eliasson in particular emphasised. 
His eff orts of mediation have led him to lecture extensively on lessons 
learned, not the least in his capacity as visiting professor in Uppsala and 
Göteborg. In a forthcoming book, Eliasson’s mediation experiences are 
analysed (Svensson and Wallensteen).

It is obvious that the channels for mediation have proliferated dur-
ing the post-Cold War period. The original idea of mediation as an 
activity at the highest level of diplomacy (Track I) has not only been 
complemented by secret negotiations on this level (e.g. the Oslo proc-
ess) but also by varieties of Track II diplomacy with the resort to non-
governmental actors either as pre-negotiations or parallel to Track I 
talks, as well as hybrids in the form of workshops and seminars, with 
mixed participation and diff erent motives (building confi dence, ex-
ploring options, raising consciousness). Some may be said to consti-
tute a Track One-and-Half (Greenberg in this volume). The forms of 
negotiations have increased and there is little evaluation of whether 
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the form as such aff ects the outcome. The positive aspect is that more 
voices can have an impact, the negative that a warring party can re-
sort to forum shopping: choosing the format and the mediator that 
gives the party the best deal. These are novel issues that mediation re-
search is best able to examine, as the practitioner will be confi ned by 
the cases in which he or she is involved.

Successful mediation is also an issue which requires more scrutiny. 
Juul describes the Oslo process as a new approach; that is, one of di-
rectly connecting the parties without media presence. Thus, it con-
tributed to enlarge the forms of mediation and inspired peacemakers 
elsewhere. The purpose was of course to fi nd a solution to the Pales-
tinian predicament. It had the advantage of coming directly after the 
fi rst Palestinian intifada (which to some extent weakened the standing 
of Israel) as well as after the Gulf War (which weakened the Palestin-
ian Liberation Organisation, the PLO). We still do not have a solution 
to this confl ict, but neither was there a full-blown war as long as the 
process was going on. Thus, mediation may be a way of reducing vio-
lence and incentives for escalation and diff usion, if it does not always 
result in a lasting agreement. Success can mean diff erent things.

The measurement of success depends on the mandate given to the 
mediator. It is seldom the fi nal decision-makers who are themselves 
involved in the mediation. The warring actors always have a veto on 
the outcome, and even if the mediator is a president of a major state, 
the actors have their own will. Thus, the mandate of the mediator 
will restrict the mediator’s options. Ahtisaari makes that clear in the 
description of his Kosovo mission, where he points to the guidelines 
for his work: no return to Kosovo’s status pre-March 1999; that is, 
the inclusion of Kosovo in Serbia was not to happen. Logically, for 
the mediator there was no alternative solution for Kosovo beyond a 
form of independence. What the mediator could do, it appears, was 
to work for improvements for the Serb population in Kosovo. Thus, 
the mandate restricted his mission. This is a key aspect of mediation, 
but it is often missed in mediation research (not by Crocker et al. 
2003, however). Thus, when the mediation missions of Jan Eliasson 
are analysed, this is a particularly salient point (Svensson and Wallen-
steen, forthcoming). 

The Uppsala mediation days succeeded in venturing into a large set of 
issues pertinent to mediation in general, of relevance for mediation re-
search and for mediation practice in particular. Thus, they constituted a 
meaningful tribute to the two mediators and statesmen that they served 
to commemorate, Count Bernadotte and Dag Hammarskjöld.
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Israel and Palestine – Experiences 
of mediation and mediators in the 
Middle East
Mona Juul1

Forty-fi ve years after the tragic death of the noble and renowned me-
diator Count Folke Bernadotte – and 15 years ago, almost to the day 
– my good friend Jan Egeland, the late Foreign Minister Johan Jørgen 
Holst, my husband Terje Roed-Larsen (who later became one of Ber-
nadotte’s successors as UN mediator) and I were present on the South 
Lawn of the White House witnessing the spectacular signing ceremo-
ny between Yasser Arafat and Yitzak Rabin and the then President 
of the US, Bill Clinton. Under the blazing sun on the White House 
lawn, one of the many thoughts that went through my head that day 
was how much I admired the Israeli and Palestinian negotiators and 
their leaders for taking the risk for peace – and as we all know, Rabin 
had to pay the ultimate price for it just two years later. 

By commemorating Bernadotte today we are also reminded of how 
risky, but how noble, mediation is as a human endeavour. I am deeply 
honoured to have been asked to speak about my experience here  today 
in commemorating Folke Bernadotte, who started the fi rst compre-
hensive international attempt at mediation in the Middle East. 

Just a few weeks before 13 September 1993, Johan Jørgen Holst, Shi-
mon Peres, his two assistants Avi Gil and Joel Singer, my husband and 
I had fl own secretly to a military base in California to inform the US 
Secretary of State Warren Christopher that the Palestinians and the 
Israelis, facilitated by the Norwegians, had secretly reached an agree-
ment, the so-called Declaration of Principles (DOP) which later came 
to be called the Oslo agreement: the fi rst agreed roadmap to a  possible 
peace in the Middle East. In the admiral’s offi  ce in Point Mague we 
achieved American endorsement of the agreement, that a few days 
earlier had been secretly signed at the Government Guest House in 
Oslo (maybe I should not say this here, but it was signed on the very 

1 Speech at the seminar on ‘Mediation and Mediators’ held on occasion of the 60th 
anniversary of the assassination of Count Folke Bernadotte on 17 September 2008 at 
the Uppsala Castle.
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same table that the then Norwegian PM Michelsen signed the seces-
sion of Norway from Sweden). 

I have been asked to make some refl ections on how to mediate, how 
you get into a mediating position, which initiatives one should take, 
and at what time, and how you should end the mediation task. I 
will to do this against the backdrop of the Oslo experience.

First and foremost, every mediation springs from a diff erent historical 
context. You have to do your homework to understand the domes-
tic situation of the two confl icting parties. Of equal importance is to 
understand the role of regional and other international players. There 
has to be a keen understanding of the many actors, of what is driving 
them, what their alliances are, and what kind of carrots and sticks, in-
centives and disincentives, can move their positions.  

Sometimes we have to realise that a confl ict is not ‘ripe’ for a solu-
tion. This is a sad fact, and often hard to accept. The Israeli-Arab 
 confl ict had for a very long time been deadlocked until the Madrid 
peace conference in 1991. 

Madrid was an important event and a decisive learning experience. 
Madrid started a process of bilateral talks between a joint Palestinian/
Jordanian delegation and an Israeli delegation, under US auspices in 
Washington. At the same time, multiple working groups were es-
tablished on regional issues with broad international participation.  
However, Madrid being an important opening event for talks, failed 
as a process. The reasons being many, let me mention a few. 

One was that the PLO was not at the table. We Norwegians fair-
ly soon drew the conclusion from participating in the multilateral 
process that the PLO was controlling every detail of the actions of 
the Palestinian delegation by remote control from Arafat’s headquar-
ters. Secondly, Yasser Arafat, in exile in Tunis, would not sign a deal 
without recognition of the PLO as the sole, legitimate representa-
tive of the Palestinian people. In addition, the way the talks were or-
ganised was fl awed. The bilateral talks had huge delegations, living 
in separate hotels in Washington, with up to as many as 160 in each 
delegation, meeting for formal negotiating sessions and then moving 
straight to separate press conferences. The negotiators were predomi-
nately talking to their own constituencies through the media in order 
to solidify their home base, rather than looking for painful compro-
mises with their counterparts. 
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Increasingly, both Israeli and Palestinian negotiators came to realise 
that this approach was leading nowhere, and on the Israeli side they 
gradually realised that continuing to exclude the PLO would make 
them unable to reach an agreement.  

To cut a long story short, we were in a position to off er a  radically 
diff erent approach to the parties, containing the following main fea-
tures:

1. Direct negotiations between the PLO and Israel.

2. Secret negotiations outside the glare of the media and without the 
representation and the interests of key regional and internation-
al players. 

3. Insisting on very small delegations staying at the same premises 
with the same personalities over a prolonged period of time. 

4. Underscoring the importance of a fi rst phase of pre-negotiations, 
where the goal was not to reach an agreement on anything, but 
to establish the necessary thrust between the key negotiators and 
to move forward based on a belief that some sort of a compromise 
deal would be possible.

5. On that basis, insistence on moving on to a second phase of nego-
tiations for a substantive and detailed peace agreement. 

6. And last, for the Norwegians as the third party not to be brokers in 
the traditional sense, but rather facilitators and go-betweens. We 
wanted the parties to develop full ownership of what came out 
of the talks, not feeling that it had been imposed on them from 
the outside. 

Refl ecting on when to take initiatives, let me bring you back to 
the dramatic and defi ning changes in the international stage at the 
time: Arafat’s support for Saddam Hussein in the fi rst Gulf War had led 
to an immediate halt in transfers of essential resources to the PLO and 
a drastic shortfall of remittances from hundreds of thousands of Pales-
tinian workers in the Gulf. A similarly important chain of events was 
unfolding in Eastern Europe, where regime after regime was crack-
ing and crumbling, implying that the traditionally strong support for 
the Palestinians from the Eastern European block of countries was 
evaporating. At the same time the PLO was increasingly being iso-
lated by some key Western players, and there was growing internal 
opposition to Arafat and the ‘Tunisians’ from the home front in Gaza 
and the West Bank.  All this was putting pressure on Arafat and his 
leadership to fi nd a way out. 
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The Israelis were equally under strong pressure to fi nd a way out and 
seek compromise, even with the arch enemy, the PLO. In particular 
Prime Minister Rabin and Foreign Minister Peres were discomforted 
by observing opinion polls in Europe and elsewhere showing that the 
traditional strong support for Israel was falling away massively as a 
 result of brutal acts by heavily armed Israeli soldiers clashing with un-
armed youngsters in the Gaza Strip and the West Bank: the fi rst inti-
fada. The political strains were also hitting the Israeli economy. Rabin 
and Peres, like Arafat and his colleagues, were desperately looking for 
a way to change the status quo.

In other words, the historical context was ripe for initiatives that 
could move realities. It was in this context that we moved into the 
arena with an alternative to the Washington approach. 

After much to and fro the parties started secret negotiations in 
 Norway in early 1993. Because of a request from the parties of deni-
ability, the practical arrangements were organised on behalf of the 
Foreign Ministry by the private research foundation Fafo. Our goal 
was to go through a pre-negotiations phase, with the belief that the 
parties would then prefer to go back to the Washington talks. Much 
to our surprise, however, we were informed by both parties that they 
would prefer the Norwegian design all the way to a deal.  

To sum up so far: in this case the parties realised that they were par-
ticipating in a process that could not succeed, and were looking for 
alternatives. The Norwegian design was the most attractive to them 
at that stage. This is how we were propelled into the negotiations 
arena. Our modest and minimalist approach and initiative – defi n-
ing ourselves as facilitators rather than brokers presenting substantive 
proposals – were to their liking. 

On timing: changing international circumstances were redefi ning 
the parties’ interests and objectives. Again, the time was ripe.

I have also been asked to refl ect on strategies of mediation, for 
 instance of how you break a deadlock. Let me fi rst of all say that I 
believe that there is no grand theory of mediation and negotiations. 
Rather, I look upon the issue as having a tool-box with as varied a 
set of tools as possible, and equally important, the skills to utilise 
them. Sometimes you need a screwdriver, sometimes a drill, some-
times a hammer – and sometimes an axe should be available. I think 
the tools we used in Oslo were meticulously adapted to the analy-
sis of what was needed in that particular environment. In diff erent 
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 historical contexts they would not work. If we have a quick look at 
the Middle East peace process since then, it is easy to see that diff er-
ent tools have indeed been employed, under sharply diff erent circum-
stances than the times of Oslo. 

We have for instance the Quartet’s Roadmap for Peace, which was 
not at all negotiated with the parties, but unilaterally authored by 
 Russia, the EU, the US and the UN Secretary-General, and presented 
to the parties as a fait accompli with the message that nothing could 
be changed. The Americans in 2000, at the end of Clinton’s presi-
dency and supported by Prime Minister Barak, also applied a radi-
cally diff erent toolset than Oslo: instead of Oslo’s gradual approach, 
Barak went to Camp David with the aim of reaching a comprehen-
sive deal; end of confl ict with all its neighbours in one go. Such an ap-
proach, admirable as it is, and was, is also often very risky, because if it 
fails it creates a crisis of unfulfi lled expectations – in this case it led to 
the second intifada. If I may say so, I also think the current Annapolis 
process, starting off  with a big conference and then moving on to ne-
gotiations, will always run the risk of unmet expectations.   

So, how to break a deadlock? A deadlock can have many causes. One 
kind is simply created by rising emotions among the negotiators. A 
second kind can arise from diff erent sets of rational interests due to 
unpredictable changing political circumstances. And a third is related 
to confl icting ideological frameworks and symbols of politics. 

Let me comment on the fi rst one, based on the Oslo experience. 
I think it is inevitable that during diffi  cult and intense negotiations the 
personal rivalries and jealousies among negotiators – within and be-
tween delegations – can cause crises that are not necessarily rooted in 
the substantive matters at hand. In situations like this the personality 
of the mediator is of paramount importance. You have to have pa-
tience in abundance, the ability to charm and sometimes to bully the 
participants. To break for a meal at the right time, to go for a walk 
in the woods to cool tempers, to make them laugh at themselves, to 
crack a joke and break the ice at intense moments, but also to slam 
your fi st on the table and scream at them. These are all parts of the 
‘toolbox’. 

We made good use of all of this during the intensive negotiations 
in Oslo over six months. As the Palestinian chief negotiator Abu 
Ala once told me: ‘I negotiate with my skin, my eyes, my ears, my 
nose, my whole body.’ And I can attest that he is a grand master at 
it. A great negotiator has to be a great actor, and I think it helps a lot 
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for the mediator too. Many emotional crises in negotiations are con-
structed deliberately – to extract a better price. This is what you have 
to have a keen eye for, and a good training ground for me was in the 
souks of Cairo where I served as a diplomat. 

Finally, I have been asked to comment on whether there is a special 
Scandinavian way of mediation. Undoubtedly there are certain com-
mon features among the Scandinavian countries that can prove helpful 
in a mediator role. We are relatively small, comparatively wealthy, we 
are do-gooders in the world, and we have a reputation for  modesty, 
empathy and, in most of the world, very little vested interest. This 
makes Scandinavians more easily accepted than most in the interna-
tional community (despite memberships of the EU, NATO and other 
regional organisations). In addition we share values and approaches to 
confl icts, but beyond that, I think it is going too far to say that there 
is a specifi c Scandinavian or Norwegian model of mediation, because 
as I said at the beginning, every situation is unique and requires dif-
ferent tools.  

It is, however, meaningful – and with this I will conclude – to talk about 
the Oslo model of negotiations with the features  described above 
– secret instead of open, private instead of public – in the sense that 
FAFO as an NGO was organising the talks, and starting with a pre-
negotiation phase instead of going straight to real negotiations, and 
with all key players among the parties involved, in casu the PLO.

However, as emphasised in my earlier remarks, it would be fun-
damentally wrong to say that the Oslo model could be universally 
 applied. Quite the contrary, the mediator is not well armed with one 
model. She or he is best prepared with a well-fi lled toolbox with a 
vide variety of tools, and the best possible skills to choose among 
them – and with the craft to utilise them.
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Hammarskjöld, Ahtisaari and 
confl ict mediation
Henning Melber2

Around midnight on 17 September 1961 a plane approached Ndola 
in then Northern Rhodesia on a mission to negotiate peace in the 
 Congo. The plane never arrived. At 20 minutes past midnight, on 
this very day 47 years ago, the fl ight recorder stopped ticking.

Only late morning on the 18th did a search team discover the wreck-
age. None of the almost 20 people on board ultimately survived the 
crash, which until today – despite offi  cial versions of an accident – 
continues to be clouded in mystery. The then Secretary-General of 
the United Nations, Dag Hammarskjöld, supposedly died a few hours 
before the rescue mission arrived on the scene. Not only had Sweden 
lost a meticulous, committed international civil servant. The world 
mourned the loss of a true human being.

The Dag Hammarskjöld Foundation was founded in 1962. It was the 
ordinary Swedish people who rendered support to its establishment as 
an autonomous institution. Since then we remain committed to the 
legacy of Hammarskjöld and seek to promote the values and norms 
he represented and lived. Our Centre is situated between Uppsala 
 Castle, where Dag spent his childhood and youth, and the old cem-
etery, where his body was put to rest in the family grave. 

In collaboration with Uppsala University, and in particular the 
 Department of Peace and Confl ict Research and the occupant of the 
Dag Hammarskjöld Chair, Prof. Peter Wallensteen, we organise the 
annual Dag Hammarskjöld Lecture. Speakers are selected on the basis 
of their merits in the tradition and spirit of Hammarskjöld’s legacy. I 
believe we could not have made a better choice for this year. 

I will not indulge in details of President Ahtisaari’s distinguished 
 career as statesman and diplomat. Let me instead point to the aspect 
that was substantive for our choice. Being a Head of State (or  Foreign 
Minister, for that matter) is in itself anything but a qualifi cation for 

2 Opening Remarks at the seminar on ‘Confl ict Mediation – Experiences and Practices’ 
organised on the occasion of the annual Dag Hammarskjöld Lecture at the Dag 
Hammarskjöld Foundation on 18 September 2008.
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being invited to present the Dag Hammarskjöld Lecture. It needs 
more, and Martti Ahtisaari has that to off er. All too often, politicians 
and political offi  ce-bearers are part of the problem, instead of contrib-
uting to solutions. Not so Martti Ahtisaari: as a broker and mediator 
he has assisted numerous people in their eff orts to seek security and 
ultimately peace in various parts of this world, both before and after 
serving the Finnish people. 

Let me highlight one among Ahtisaari’s many achievements. It has 
a personal component to which the two of us relate and pre-dates 
his career as Finnish statesman. Ahtisaari has served a total of fi ve 
 Secretaries-General in various missions, not least by contributing tire-
lessly to fi nding an end to the continued occupation of Namibia by 
South Africa ever since the late 1970s. As a German-speaking mem-
ber of the anti-colonial liberation movement, in exile for 15 years, 
I was able to return fi nally to Namibia under the arrangements for 
the implementation of UN Security Council Resolution 435(1979). 
Martti Ahtisaari was in charge of the UN-supervised implementation 
process resulting in Namibia’s Independence in March 1990. Given 
the fact that after 25 years of a violent confl ict hardly any politically 
motivated murders have been recorded since then, one can truly con-
clude that this was a mission accomplished. Our distinguished pre-
senter of this year’s Dag Hammarskjöld Lecture certainly qualifi es to 
be categorised as one among those who have successfully followed the 
footsteps of the late Dag Hammarskjöld.

As part of the established practice, we combine the Lecture with a 
small internal seminar to benefi t from the accumulated experiences of 
the speaker as much as to share with him the competence and insight 
of other invited participants. This is why we are gathered here, and I 
wish to welcome you all on behalf of the Foundation – and the Uni-
versity – for what I trust will be a fruitful and stimulating exchange.

‘Mediation and Mediators’ was the theme of a seminar that took place 
yesterday morning in the Castle to honour the 60th anniversary of 
the assassination of Count Folke Bernadotte. Today, 47 years to the 
day since the untimely death of Dag Hammarskjöld, we have chosen 
a related theme on ‘Confl ict Mediation – Experiences and Practices’.

Every successful mediator has to fi nd a genuine solution to genuine 
cases. There are no standard recipes. But there are fundamental values 
and norms, which should guide a successful mediation process. Dag 
Hammarskjöld was a successful mediator himself, and he was guid-
ed by strong personal values, which have maintained relevance until 
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 today. What, then, could be more opportune than for me to close 
these welcoming remarks by sharing with you some of the thoughts 
that Dag Hammarskjöld noted in his diary. It was posthumously pub-
lished as Vägmärken (Markings). The entry towards the end of 1955, 
with which I would like to end, reads as follows:

It is more important to be aware of the grounds for your own be-
haviour than to understand the motives of another.

The other’s ‘face’ is more important than your own. If, while 
pleading another’s cause, you are at the same time seeking some-
thing for yourself, you cannot hope to succeed.

You can only hope to fi nd a lasting solution to a confl ict if you 
have learned to see the other objectively, but, at the same time, to 
experience his diffi  culties subjectively.

The man who ‘likes people’ disposes once and for all of the man 
who despises them.

All fi rst-hand experience is valuable, and he who has given up 
looking for it will one day fi nd – that he lacks what he needs: 
a closed mind is a weakness, and he who approaches persons or 
painting or poetry without the useful ambition to learn a new lan-
guage and so gain access to someone else’s perspective on life, let 
him beware.

A successful lie is doubly a lie, an error which has to be corrected 
is a heavier burden than truth: only an uncompromising ‘honesty’ 
can reach the bedrock of decency which you should always expect 
to fi nd, even under deep layers of evil.

Diplomatic ‘fi nesse’ must never be another word for fear of being 
 unpopular: that is to seek the appearance of infl uence at the cost 
of its reality.
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What makes for successful 
confl ict resolution?
Martti Ahtisaari3

I have often been asked how to pursue eff ective confl ict resolution 
and mediation. I’m not able to give a fully satisfactory answer to that 
question. Keeping in mind the title of today’s seminar, I will approach 
this question by focusing on two diff erent processes that I have led 
during the recent years; the Aceh peace process, which is a good ex-
ample of private diplomacy, and the Kosovo status process, conducted 
under the auspices of the United Nations.

Based on these two eff orts, I highlight some issues I consider to be 
prerequisites for successful confl ict resolution. 

***

There have been many analyses and explanations of the success of the 
Aceh peace process. One of the most common explanations has been 
that the tsunami that hit Aceh with its tragic consequences was the 
key factor behind the peace. Of course the eff ects of this traumat-
ic incident cannot be underestimated, but even before the tsunami, 
contacts had been established between the parties. A Finnish busi-
nessman who had a vision and inspiration about peace in Aceh had 
already started his personal shuttle diplomacy discussion between the 
parties. The issue was introduced to me in late 2004. 

It is also important to notice that the process led by Crisis Manage-
ment Initiative (CMI) was not the fi rst contact between the parties, 
the Government of Indonesia and the Free Aceh Movement, GAM. 
 Between 1999 and 2003, a cessation of hostilities agreement was nego-
tiated under the aegis of the Centre for Humanitarian Dialogue (Henri 
Dunant Centre). Even though the agreement failed after six months, 
the importance of that process should not be  underestimated. 

In January 2005, the newly elected Government of Indonesia and 
the Free Aceh Movement, GAM, met in Helsinki to talk about the 

3 Speech at the seminar on ‘Confl ict Mediation – Experiences and Practices’ organised 
on occasion of the annual Dag Hammarskjöld Lecture at the Dag Hammarskjöld 
Foundation on 18 September 2008.
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 confl ict that had lasted for almost 30 years. From the beginning of 
the talks I had a feeling that I was surrounded by people who realised 
they had in their hands the power to stop the further suff ering of the 
Acehnese people.

During the negotiations trust and confi dence were gained gradually. 
The starting point of the negotiations was ‘A peaceful solution with 
dignity for all’. From the point of view of a successful outcome a key 
element was the principle that ‘nothing is agreed before everything is 
agreed’. This meant that neither party could claim any victories dur-
ing the process and use the media to communicate with their constit-
uencies about how successful they had been in the negotiations. All 
the agreements were included in the Memorandum of Understanding 
and published only at the end. This gave peace for the negotiators to 
work. I admired the discipline of both parties in this regard.

It is essential to understand that trust can only be created if one party 
sees the other keeping its promises and doing what has been agreed. I 
made it clear to both parties that if genuine peace was the goal, both 
sides had to be prepared to make concessions. Looking back on the 
situation, it is evident that both sides actually gained much more than 
they had to give up. 

The negotiation process lasted seven months altogether and included 
fi ve rounds of talks. All meetings took place in Helsinki, Finland, 
mostly during a very cold winter. The fi rst round of talks took place 
in January and a common understanding on the content of the agree-
ment was reached at the end of the fi fth round in July 2005. After that 
we were able to proceed relatively rapidly, and the fi nal agreement, 
the Memorandum of Understanding, as it has been called, was signed 
on 15 August 2005 in Helsinki. 

CMI’s eff orts would not have been possible without solid back-
ing from the international community. The Aceh peace agreement 
would not have been possible without the combined eff orts of many 
diff erent actors: the European Union and ASEAN, several support-
ing governments (including Sweden), local civil society, research or-
ganisations and international NGOs (Olof Palme Centre, Centre for 
Humanitarian Dialogue etc.) whose expertise CMI used on several 
occasions. The offi  cial Track One diplomacy, while not at the fore-
front in the negotiation process, provided invaluable support during 
the negotiations, and emerged as the leading track during the peace 
implementation phase.
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Once a peace agreement was reached it was crucial to be able to deploy 
quickly. The Aceh Monitoring Mission (AMM) fi lled a  potentially 
harmful vacuum through its one-month Initial Monitoring Presence 
phase. The mission gained the confi dence of both parties and civil 
 society and acted in a neutral and transparent manner.

The progress has been remarkable, and the will for peace remains very 
strong also today, three years after the agreement made in  Helsinki.

***

Let me now turn to Kosovo. As many of you know, to date the in-
dependence of Kosovo has been recognised by many important 
 countries, including the US, Japan and the majority of EU countries 
(19 out of 27). Given the history of Kosovo and Serbia, I see Kosovo’s 
independence as the only solution that can lead to stability in the 
 Balkans and signal the end of the era that has witnessed some of the 
worst atrocities committed on European soil in recent times.

In November 2005, the UN Secretary-General, Kofi  Annan,  acting 
on the basis of Security Council’s conclusion that the situation in 
 Kosovo was no longer sustainable, asked me to lead the political proc-
ess to determine Kosovo’s future status. In the terms of reference 
that the Secretary-General gave to me on 14 November 2005, I was 
told that the Special Envoy would report directly to the Secretary-
 General. As the Special Envoy I was given maximum leeway to un-
dertake my task, and I was expected to refer to the Secretary-General 
at all stages of the process.

The work of my team was carried out in close consultation with 
the Contact Group that includes France, Germany, Italy, the Russian 
Federation, the United Kingdom and the United States. In Novem-
ber 2005, the US Under-Secretary of State, Nicolas Burns, expressed 
the hope on behalf of the Contact Group that the guiding principles 
would provide a political framework for parties as they entered the 
status talks. I wish to share with you especially one of the guiding 
principles, which says: 

The Settlement of Kosovo’s status should strengthen regional secu-
rity and stability. Thus, it will ensure that Kosovo does not return 
to the pre-March 1999 situation. Any solution that is unilateral or 
 results from the use of force would be unacceptable. There will be no 
changes in the current territory of Kosovo, i.e. no partition of Kos-
ovo and no union of Kosovo with any country or part of any country. 
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The territorial integrity and internal stability of regional neighbors 
will be fully respected.

I made my fi rst trip to the region at the end of November 2005 and told 
the leadership in Belgrade that I interpreted the aforementioned guid-
ing principle as meaning that Kosovo would not return to  Serbia. My 
hosts, particularly the Prime Minister, did not share this interpretation. 
Furthermore, during these initial visits to Belgrade and Pristina, it be-
came apparent that the positions on and perceptions of the status of Ko-
sovo were entrenched and so widely contradictory that any immediate 
attempt to narrow these diff erences would lead nowhere. 

On 31st January 2006 the Contact Group had a ministerial meeting 
in London. In this meeting it was suggested that the Contact Group 
members would individually deliver the following private messages 
to the Kosovo Status Process parties:

The unconstitutional abolition of Kosovo’s autonomy in 1989 and 
the ensuing tragic events resulting in the international administra-
tion of Kosovo have led to a situation in which a return of Kosovo to 
 Belgrade’s rule is not a viable option.

While today’s democratic leadership of Serbia cannot be held ac-
countable for the policies of the Milosevic regime, leaders in Belgrade 
and Pristina must come to terms with its legacy and have important 
responsibilities. 

The leaders of Serbia and Kosovo have a responsibility to participate 
constructively in the status negotiations and prepare their publics for 
the inevitable and necessary compromises. The status process must 
result in a secure, multi-ethnic Kosovo that meets the highest stand-
ards of human rights, democracy, and rule of law; it should result in 
better living conditions for all citizens and communities in Kosovo.

The priority for the Serbia leadership must be to help secure the ethnic 
Serb community’s future in Kosovo. It must focus on sustainable multi-
ethnicity in Kosovo, with eff ective constitutional guarantees and ap-
propriate mechanisms to protect the human rights of all citizens of Ko-
sovo. The Kosovo Serb community has an essential role to play in shap-
ing Kosovo’s future and should participate actively in the status process 
and in the Kosovo Government, Assembly, and working groups.

The Kosovo leadership’s priority must be to accelerate standards im-
plementation and focus on conforming with democratic values and 



confl ict mediation – experiences and practices    45

meeting European standards. In this context, we attach particular 
importance to the issues of decentralisation; minority rights; estab-
lishment of conditions facilitating the return of refugees and dis-
placed persons; mechanisms to allow the participation of all Kosovo 
communities in government, both at the central and local level; and 
 specifi c safeguards for the protection of the cultural and religious her-
itage of Kosovo.

The international community will establish a post-settlement interna-
tional civilian and military presence that will exercise appropriate su-
pervision and control of compliance of the provisions of the settlement.

In this context, the international community reiterates its commitment 
to the people of Serbia and Kosovo to support their goal of living in 
prosperity, freedom and security and of realising their Euro-Atlantic 
aspirations. We reiterate the importance of full cooperation with the 
International Criminal Tribunal for the Former Yugoslavia (ICTY), in 
particular in bringing to justice all those indicted by the tribunal. 

We look forward to concluding the fi nal status process in the course 
of 2006.

All but the Russian Federation delivered these private messages in the 
course of February and March 2006 to Belgrade, Pristina and  Kosovo 
Serbs. All members of the Contact Group, including the Russian 
 Federation, agreed in the Ministerial Statement of 31 January 2006 
that the settlement needed to be acceptable to the people of Kosovo.

I wanted to give you this background in order for you to under-
stand what was the basis of our recommendations and the reasons we 
 approached the issues as we did. In essence the leadership in Belgrade 
knew from the very beginning of the status process what areas they 
could focus on if they wanted to help Kosovo Serbs to have a better 
life in Kosovo. The Russian Federation also knew what the position 
of the EU members of the Contact Group and the US was. The Rus-
sian Federation was also involved in all steps of the process.

My team and I commenced work in early 2006 with an understand-
ing that we should try to at least close the gap between Belgrade and 
Pristina on ‘technical aspects’ of status: rights of communities and 
their members; decentralisation; religious and cultural heritage; eco-
nomic provisions and property. Technical agreements or at least rap-
prochements were thought to then serve as building blocks for the 
resolution of status.
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On 10 March 2008, I chaired a high-level meeting in Vienna, con-
cluding the negotiations on the future status process for Kosovo dur-
ing which my team, with strong support from the international com-
munity, had engaged both parties in 17 rounds of direct talks and 26 
expert missions to Belgrade and Pristina.

I regret to say that, at the end of the day, there was no will from the 
parties to move away from their previously stated positions. While in 
the technical talks, an agreement was within reach, parties remained 
intransigent on the status issue. Belgrade insisted that Kosovo should 
remain an autonomous province within Serbia, while Pristina insist-
ed on independence. 

Therefore, I sent my settlement proposal, which is the best compro-
mise as I see it, to the UN Secretary-General in March 2007. I envis-
aged that the supervisory role of the international community would 
come to an end only once Kosovo has implemented the measures set 
forth in the proposal.

The suggested solution enjoyed wide international support, not least 
within the EU. But this was not enough to produce a resolution that 
could be adopted by the Security Council. As a compromise solution, 
an agreement was reached that a Troika, comprising representatives 
of the US, Russia and the EU, should be established by the Contact 
Group, to lead an additional attempt to negotiate a settlement, with 
my offi  ce in Vienna continuing to be involved in the process and 
providing support as necessary. While the Troika managed to facili-
tate high-level, intense and substantive discussions between Belgrade 
and Pristina on a wide range of options, the parties nevertheless were 
unable to reach an agreement on the fi nal status of Kosovo. Neither 
party was willing to cede its position on the fundamental question of 
sovereignty over Kosovo, as I had expected. 

Despite the eff orts of the Troika, the Security Council remained 
 divided and Russia blocked the passing of a new resolution that would 
de facto give Kosovo independence. Therefore, since everybody, even 
the Russian Federation, agreed that the status quo in Kosovo was not 
sustainable, a solution outside of the Security Council needed to be 
found. The result we all know – Kosovo declared independence on 17 
February 2008 without a UN resolution on the status of Kosovo. 

***
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I hope I have been able to depict both the Kosovo and Aceh media-
tion processes in a detailed enough way to demonstrate the unique 
character of both cases. A mediator must recognise that every confl ict 
is unique. 

Recently we have heard statements that based on the example of 
 Kosovo, Abkhazia and South Ossetia should also be recognised as 
 independent states. However, the situation neither in Abkhazia nor in 
South Ossetia is similar to Kosovo. For anyone who fi nds it relevant 
to make comparisons between South Caucasus and Kosovo, I strongly 
recommend restudying the history. In the current circumstances, the 
independence of Abkhazia or South Ossetia would not be a result of 
a supervised and a legitimate negotiation process, as was the case in 
Kosovo. The independence of Kosovo is vital for regional security in 
the Balkans and widely in Europe, which again is not the case with 
Abkhazia or South Ossetia.

***

A key in successful confl ict resolution and mediation is to understand 
that there are no ready-made and one-size-fi ts-all solutions. Based on 
my personal experience, I will outline some of the key elements to be 
taken into account in a mediation process, whether mediated by an 
NGO, a government or an international organisation. 

When we look at each peace process, the issue of legitimate represen-
tation is crucial. It is not possible to reach peace without involving 
groups or individuals who are considered legitimate representatives of 
the parties, not forgetting women and civil society groups. 

Justice is a necessary ingredient of a lasting peace. In this regard, there 
are two main concerns for a mediator: fi rst, to prevent the reoccur-
rence of the problem that caused the confl ict in the fi rst place; and 
second, to lay the foundations for reconciliation. 

The commitment shown by the parties at negotiations and beyond is 
the key to the success of any negotiation process. An outside media-
tor can help to conduct the negotiations but cannot help if the parties 
do not have enough willingness to fi nd a peaceful solution and if they 
are not ready to compromise to achieve it.

Internal political rivalries can seriously hamper the ability of the 
 parties to compromise, in which case no amount of mediator’s eff orts 
would lead to a solution acceptable to both parties. The only strat-



48    development dialogue november 2009  

egy that could bear fruit in this context would be the involvement of 
 regional powers or the international community in exerting pressure 
on the parties. In that case it is essential that the international com-
munity speaks with one voice.

Building mutual confi dence between the parties is a process that takes 
time. The process can be initiated in the negotiations, but will only 
fully start when both parties live up to their commitments and imple-
ment them in a reliable manner. This creates trust.

In the Aceh process, the starting point for the negotiations was ‘a 
peaceful solution with dignity for all’. It was pivotal.

It is crucial that a peace agreement is followed by a credible inter-
national monitoring mission that ensures that parties implement 
their obligations. Monitoring of a peace treaty should not be about 
monitoring only; it should be about off ering a hand, giving concrete 
 support to the peace process and to the parties involved. Monitor-
ing should never be carried out by NGOs. It is a job for international 
 organisations or a coalition of member states.

Social and economic aspects often tend to get too little attention in 
peacemaking as security and the rule of law are seen as fi rst priorities 
– and often rightly so. However, everyday economic survival and a 
just society are the most eff ective guarantees of lasting peace. I don’t 
think that peace negotiations are as such a tool for social and econom-
ic development but agreeing on practical and concrete economic con-
ditions during any peace negotiation is crucial. Peace talks need to 
create the framework where these issues can be eff ectively addressed 
after the peace accord. Maybe one could even say that fi nding a mu-
tual understanding on money can really be seen as a manifestation of 
joint political will for peace. 
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And fi nally, a peace agreement is not an end, it is a beginning. Con-
fl icts do not end in the signing of a peace agreement. Stability rests on 
the principle that fundamental social changes are necessary to prevent 
renewed hostilities. 

In conclusion I would like to make two points that I have often em-
phasised. First, a peace process should be as clear cut as possible and 
concentrate on the essential issues that need to be clarifi ed. I’m not a 
technically gifted person and I have often said that a peace agreement 
must be more clearly written than the instructions for home appli-
ances, of which I’m never able to make any sense. The second point is 
that the mediator must know where he or she is taking the negotia-
tions. It certainly helps if the mediator’s future is not dependent on 
the mediation process and that the person has other alternatives in his 
or her life.
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Dignity, justice and voice 
– A refl ection on ‘Nordic’ mediation
Melanie Greenberg

I felt great awe sitting in the turret of Uppsala Castle and the seminar 
room of the Hammarskjöld Foundation, discussing peace in the shad-
ow not only of Folke Bernadotte and Dag Hammarskjöld, but also 
the modern giants Olof Palme and Anna Lindh, and the deeply com-
mitted contemporary mediators from around Scandinavia who spear-
headed the September conference. The presence of the Royal Family 
symbolised the importance Sweden places on peace as central to its 
identity, and Crown Princess Victoria’s dynamic engagement in the 
conference confi rmed the future of Sweden’s leadership in peace and 
confl ict resolution. This dedication to peace was especially striking 
to me as a resident of Washington, DC, which (even in this hopeful 
period before Barack Obama’s inauguration as president) bristles with 
talk of war, terrorism, security checkpoints, and dim prospects for 
peace in areas from Afghanistan and the Middle East to Congo. This 
paper is a refl ection of what I found most striking in the two days of 
deep and lively conversation about mediation and peace. 

The ‘straw man’ up for discussion was whether there is such a thing 
as a ‘Nordic’ style of mediation. Indeed, there was a great deal of talk 
about techniques of mediation – mediator power and leverage, issues 
of neutrality, potential points of entry and exit, ripeness, the impor-
tance of mandates, and so on. From these technical discussions, no 
clear model emerged of a Nordic mediator (as few of us suspected 
there would). However, the technical discussion served as a spring-
board for deeper questions about values that might unify the approach 
of Nordic mediators, and in these values I did fi nd common ground. 

In synthesising the discussions, three themes emerged as the basis for 
successful mediation and, ultimately, building peace: dignity, justice 
and voice. How the mediator both embraces these values and creates 
a space in which they can fl ourish was the fascinating story line un-
derlying all the talks. These values served as the infrastructure for all 
the mediations we discussed, no matter how diff erent the context and 
mediating techniques. By leaning on these values, the mediators were 
able to start a process of peacebuilding, rather than simply a cessation of 
violence. This weaving together of values and peacebuilding seemed 
to me the hallmark of the Nordic mediators, and the key to their suc-
cessful mediation outcomes.
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Dignity and justice
Former president of Finland, Martti Ahtisaari, in describing the peace 
process he oversaw in Aceh, asserted the axiom of ‘a peaceful solution 
with dignity for all’. This was the rallying point of all  negotiations and 
served as a bedrock value for the peace process in the  region. While 
Martti Ahtisaari mentioned dignity most explicitly as the backbone 
of his mediation values, the idea of dignity resounded through all the 
speakers’ comments. Dignity, both in its explicit and implicit forms, 
emerged from the meetings as one of the key elements of a ‘Nordic’ 
style of mediation (and, I would argue, of any successful mediation).

The idea of peace with dignity seems obvious on the surface, but 
holds many deeper meanings. For the immediate parties to the me-
diation, dignity can mean:

• an equal seat at the table despite any historical imbalances or pow-
er asymmetries;

• a level playing fi eld on which to negotiate, with no favouritism 
from the mediator;

• respect from all parties to the mediation;

• an outcome refl ecting key values of all parties and respecting the 
needs of all constituents;

• not using the mediation as a ‘fi g leaf ’ to cover violence or ethnic 
cleansing occurring on the ground simultaneously with the me-
diation process;

• not having a mediator ‘cram down’ a solution onto the parties, 
freezing the confl ict 

Dignity can also take more subtle and unexpected forms in a media-
tion process. During the 1990s, I helped facilitate a series of ‘one and a 
half track’ mediations between groups from Armenia, Azerbaijan and 
Nagorno-Karabakh. Harold Saunders, who understands the concept 
of dignity in his bones, facilitated the discussions, which focused both 
on political solutions to Nagorno-Karabakh, as well as civilian eff orts 
to support moderate groups on all sides.

About halfway into a week of talks, the Armenian team made a start-
ling request. They asked the Azerbaijani side to apologise for the gen-
ocide of Armenians in Turkey 80 years before. This request – made 
with heartfelt emotion and great seriousness – stopped the talks in their 
tracks. The Azerbaijanis are a Turkic people, but they are not Turkish, 
and none of the people in the room was even alive during the genocide. 
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We called a break, and then split up to talk with each side about this 
development. The Armenians talked about the great sense of loss they 
felt historically from the genocide, a feeling that echoed in their mod-
ern political outlook, as well. They were not adjusting easily to a post-
Soviet identity, and were suff ering tremendously from a Turkish trade 
blockade that severely hampered the fl ow of energy and goods into the 
country. The participants – all highly connected, well-educated mem-
bers of society, talked about shivering around propane gas heaters in 
the winter and buying shoddy Iranian goods that were the only things 
allowed in during the embargo. By contrast, Azerbaijan was thriving 
(relatively speaking) as an oil power, and its political power, especially 
in the United States, was on the rise. 

The Azerbaijanis reacted with surprise at the request for an apology 
for the genocide. They were certainly willing to concede the present 
Armenian diffi  culties (notwithstanding the fact that Armenia had 
 recently occupied one fi fth of Azerbaijan in the fi ght over Nagorno-
Karabakh), but could not understand how an acknowledgement of 
the earlier genocide could possibly make a diff erence. 

Finally, the parties – with only minor intervention from the facili-
tators – reached an accommodation on the genocide question that 
changed the whole tenor of the dialogue. The Azerbaijanis did not 
acknowledge responsibility for the genocide, but they did apologise 
for the pain the Armenians suff ered in the past, and were suff ering 
now. It was not the glib ‘I’m sorry’ that passes for apology in the 
United States, but a heart-felt and deep recognition of the  Armenians’ 
sense of loss.

This apology radically changed the dynamic of the talks. What had 
been polemic discussions about history and injustice turned towards 
future action, and how each side could help the other face extrem-
ism and counter hatred. Both sides were better able to understand the 
pain and loss of the other, and political dialogue started to emerge 
from personal discourse about the confl ict. 

The language of apology in Caucasian culture is too nuanced and 
convoluted for an American to understand with so little exposure. 
However, what was clear to me was that the request for apology was 
actually a call for dignity. The Armenian participants were asking to 
be taken seriously, to be respected, and to be acknowledged. And 
 recognising this need for dignity led directly to a more positive me-
diation process.
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In addition to these tangible, more ‘external’ elements of dignity, 
the term dignity in recent writing on confl ict resolution and peace-
building has taken on a deeper meaning. Dignity in this sense refers 
not only to the dignity of individual parties, and the integrity of the 
mediation itself, but also to the broader peacebuilding process sur-
rounding the mediation. In this sense of the word, dignity refers to 
reconciliation, respect for human rights, building new structures for 
peace, and mending the fabric of a society that has been rent by con-
fl ict. The mediation process is only the start of these deeper proc-
esses – but a mediation process can set the stage for reconciliation 
and peacebuilding activities that can reshape a damaged society and 
 ensure a peace with dignity.

One of the problems in many mediation processes is the tendency 
to ‘freeze’ a confl ict with a ceasefi re or peace agreement, without 
 integrating the agreement into a larger process of reconciliation and 
peacebuilding. In Bosnia, the Dayton Accords ended the immediate 
fi ghting and implemented a monitoring force, but made no provision 
for broader peacebuilding goals for the divided Bosnian population. 
By contrast, all the mediators involved in the conference talked about 
the need to integrate the mediation with broader peacebuilding ini-
tiatives. Jan Egeland mentioned the need for reconciliation activities 
to coexist with humanitarian aid. Jan Eliasson talked about bringing 
members of civil society into the Darfur mediation to link the me-
diation with peacebuilding programmes on the ground. Mona Juul 
discussed how the Oslo Accords began as a broad-based second-track 
mediation process, incorporating streams of grassroots thinking about 
peace, and gradually transferred these values to the fi rst-track proc-
ess. Finally, Martti Ahtisaari highlighted the need for the mediation 
process to include broader elements of peacebuilding in order for a 
durable peace to take hold. 

This connection between ‘fi rst-track’ mediation processes and a range 
of ‘second track’ peacebuilding initiatives is crucial for a lasting peace. 
In the second-track processes, large-scale consensus- building can 
evolve over critical issues such as the distribution of scarce  resources, 
the management of post-confl ict justice issues, local and regional gov-
ernance structures, and other long-term societal goals that reach be-
yond the scope of a single mediation eff ort. When the mediation can 
dovetail with these larger issues, either by incorporating the ‘imple-
menters’ with the ‘negotiators’ during the mediation, or by keeping 
lines of communication open between fi rst and second track proc-
esses, the chances are greater that the momentum of the peace proc-
ess will increase. During the mediation, parties can think about how 
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to ‘sell’ the mediation outcome to the public, with the understand-
ing that the mediation is only the fi rst step towards peace, and that 
the citizens of society must work to build on the trust and goals es-
tablished in the mediation process. A smooth line of communication 
between the peacemaking and peacebuilding processes also makes it 
harder for extremists to wedge themselves into the gap between the 
signature of the mediated accords and the implementation (a notori-
ously dangerous time that often leads to even greater violence). 

A mediator sensitive to these dynamics can amplify the dignity he or 
she has helped foster in the mediation process into a broader societal 
‘peace with dignity’ that includes reconciliation, human rights, the 
development of strong post-confl ict institutions, and the implementa-
tion of transitional justice, all elements sorely lacking in current con-
fl icts in Gaza, Uganda, and other confl icts jumping from the screens 
of CNN and Al-Jazeera. 

Justice emerged as an important element of the mediation process 
for the Nordic mediators, closely related to ideas of dignity. Justice 
 carries a Janus face in mediation. Focus on past injustices can draw 
the mediation into a hopeless quagmire, as parties argue about the 
roots of the confl ict and the injuries and injustices each side has suf-
fered. Focusing on future justice can be positive (creating a peace 
agreement that treats all parties with dignity and justice) or negative 
(the prospect of war crime prosecution can create great disincentives 
for leaders in peacemaking). In Uganda, the prospect of prosecution 
by the International Criminal Court (ICC) is keeping Joseph Kony, 
head of the Lord’s Resistance Army, away from peace talks, and the 
confl ict continues unabated. In Sudan, there is a possibility that the 
threat of ICC prosecution will make President Bashir more willing 
to cooperate on Darfur, but there is an equally good chance that it 
will make him even more recalcitrant and isolated, and less prone to 
compromise over Darfur. 

Mediators face complex balancing acts over peace and justice, while 
reams of literature and anecdotal evidence point to the diffi  culty of 
weaving together the strands of justice, human rights, confl ict resolu-
tion and pragmatism necessary in making peace. One relatively over-
looked and understudied area of justice involves how to mix poten-
tially confl icting agendas of resolution and justice in the phase after 
the peace agreement. This area ties closely into the ideas of dignity 
outlined above, since a peace without both justice and reconciliation 
is not likely to provide the dignity that a society needs to reweave its 
ravelled fabric. 
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In her book The Key to My Neighbor’s House, Elizabeth Neuff er (a Boston 
Globe journalist who later died while embedded with American troops 
in Iraq), looks directly at the confl ict between reconciliation and jus-
tice in Bosnia and Rwanda (Neuff er 2002). While the international 
legal and human rights communities in both cases hailed the use of 
the United Nations criminal tribunals to prosecute top leaders, people 
on the ground felt disconnected from those lofty processes. Victims in 
Rwanda found it burdensome to travel to Tanzania, where the tribu-
nals were being held, and they felt cut off  from the proceedings even 
when they were broadcast on television. In Bosnia, victims interviewed 
by Neuff er asserted that they would have felt a much greater sense of 
closure and peace if the United Nations had disinterred and identifi ed 
the bodies of loved ones from mass graves, rather than simply holding 
the perpetrators up for long trials in The Hague. 

In Uganda, a vocal majority of Northern Ugandans would rather use 
traditional Ugandan confl ict resolution rituals to put the confl ict be-
hind them and move forward, rather than prolonging the confl ict by 
holding Joseph Kony up for ICC prosecution, since he will not come 
in from the bush to negotiate with the ICC indictment on his head 
(Worden 2008). In Rwanda, the gacaca process (in which perpetrators 
of the genocide are presented in front of the communities and must 
apologise) has not been perfect, but it has provided more local and 
visible outlets for justice than the UN criminal tribunal (cf. Amnesty 
International 2002). 

There is no set answer to which justice procedures will work best in 
any confl ict – the spectrum of processes, from truth and reconcili-
ation commissions to local courts to international tribunals, grows 
every day – but it is an issue that mediators must take into consid-
eration while the talks are in progress in order to guarantee a lasting 
peace with dignity. Peace cannot come at the expense of justice, and 
vice versa, yet the thorny problem remains that reconciliation and 
justice often operate on confl icting tracks. 

Voice
Another important value emerging from our discussions was the con-
cept of ‘voice’. Voice in mediation is an enormously complex issue, 
including elements such as:

• which parties are legitimate and represented in the mediation;

• who ‘speaks for’ the mediation (including the mediator, the  parties, 
contact groups, etc.);
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• in situations of power asymmetries, how the weaker party gains an 
equal voice in the mediation process, and how the more powerful 
party is tamped down; 

• what the mediator’s voice is (how he or she defi nes the offi  ce and 
the power of the mediator);

• which voices are allowed ‘in’ to the mediation (including civil 
 society members, diaspora communities, the international com-
munity, etc.);

• how the parties to the mediation communicate progress to their 
constituencies, and how the outside world responds.

• For the purposes of this paper, I will focus on two issues of voice: 
‘secrecy’ and ‘multiple voices’. 

Secrecy

One of the interesting subtexts that arose in the discussion was how 
secret to keep the negotiation and mediation process. Nowhere was 
this more important than in the Oslo talks leading up to the Oslo 
Accords. Mona Juul spoke at length about the development of the 
Oslo process in the shadow of the ‘offi  cial’ Madrid talks. Because the 
Madrid talks were so public, there tended to be grandstanding and 
rhetoric playing to numerous constituencies. The Oslo process, be-
ginning as pre-negotiation talks, took place in the shadow of Madrid. 
They were highly secret, and operated on the principle that the PLO 
needed to be involved in the negotiations directly (something not al-
lowed in the Madrid talks, or any previous negotiations). Outside the 
spotlight, participants could test out radical ideas, get to know their 
counterparts in a deeper way, and develop new models for peace be-
tween Israel and its Palestinian neighbours. The facilitators guarded 
the secrecy seriously, and were able to use their infl uence to help the 
participants develop relationships with one another outside the spot-
light. Once the process came to light, it was able to withstand scru-
tiny and criticism because of the trust participants had gained and 
progress they had made on key issues while under the radar.

At about the same time that the Oslo process was taking shape, I was 
involved in series of ‘one and a half track’ dialogues, again facilitated 
by Harold Saunders, bringing together prominent Israelis and Pales-
tinians to craft a very specifi c set of agreements involving the radi-
cal idea (at that time) of a two-state solution. Members of the PLO 
were involved in the discussions, and the fax lines hummed to Tunis, 
where Yasser Arafat weighed in on the results of the talks. We held 
this process in the utmost secrecy, since it was still illegal for mem-
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bers of the PLO to meet with Israelis. Because Stanford University 
was one of the sponsors of the talks, we had the cover of an academic 
conference – and, indeed, professors of social psychology and po-
litical science worked with the participants to reframe key areas of 
disagreement, and to illustrate the pitfalls of ‘negotiating with the 
enemy’. Under the secret banner of the talks, which took place in a 
rustic lodge in the Redwoods of Santa Cruz, California (all partici-
pants had to wash dishes – a rarity for many of the Middle Eastern 
men involved!), we were able to explore not only the complex dy-
namics of the relationship, but a joint vision of the future. At the end 
of the process, we held a press conference unveiling the fi nal outcome 
document, which suggested options for territorial division between 
two states, the control of Jerusalem, the right of refugee return, and 
water rights – issues foreshadowing the Oslo process and all negotia-
tions of the next 10 years. If we had held these talks without secrecy, 
the participants could not have been nearly as candid with one an-
other, since they would have been under great pressure from home 
(and diaspora) constituencies not to collaborate. While we were able 
to provide a legal forum for the PLO and Israelis to meet, we also 
did not want to put Stanford under pressure by announcing the talks 
 before they took place. 

How widely to publicise any negotiation process is a key question 
from the outset. On one hand, secrecy, as in Oslo, can allow the par-
ticipants great freedom to work and experiment without an ‘audience 
eff ect.’ On the other hand, some level of public awareness allows for 
outside infl uence, accountability, the input of the international com-
munity, and pressure to keep talks going if they founder. In fact, 
 secrecy and issues of communication with the outside world are likely 
to be one of the fi rst issues broached by the parties and mediator even 
in the pre-negotiation phases of mediation. 

Multiple voices

One of the most critical decisions in a mediation process is to de-
termine which of many parties to a confl ict should legitimately be 
included in the talks. With too few parties, important interests to a 
peaceful process are left out, and the resulting agreement lacks legiti-
macy. An overabundance of parties can be diffi  cult to coordinate, and 
can carry too many agendas. 

The issue of legitimate parties was very clear in Jan Eliasson’s descrip-
tions of the mediations over Darfur, in Sudan. The rebel groups, ini-
tially two discrete groups, splintered into over 28 groups, with only 
fractional constituencies on the ground (Gettleman 2007). Further-
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more, the leader of one of the major groups, Abdel Wahid el-Nur, 
was located in Paris, even though he had great support among the 
inhabitants of Darfur’s teeming refugee camps. When Eliasson con-
vened a meeting in Sirte, Libya, backed by Libya’s leader, Moammar 
Qadaffi  , several of the splinter groups attended the meeting, but not 
the major players (ibid.). Outcry followed that the meeting was not le-
gitimate because it did not represent the interests of all Darfuris. The 
Darfur government was able to manipulate the public relations angles 
by saying, ‘We showed up for the meeting in good faith – where is the 
key opposition?’ Eliasson spent tremendous amounts of time trying 
to unify the rebel groups, while also making sure that the voices of 
women and other civil society interests were represented in the talks. 
The burden of coordinating the groups and arguing over legitimacy 
drew away the momentum of the mediation and prolonged the fi ght-
ing. Despite Eliasson’s heroic eff orts, along with African Union me-
diator Salim Salim, the mediation eventually broke down. 

In the public peace process between Armenians and Azeris that I 
mentioned earlier, we faced a diffi  cult choice of excluding a vocal 
member of the group midway through the process. He was a bright, 
well-educated man from Nagorno-Karabakh, with fi ery ideals and 
creative ideas about resolving the territorial dispute. He participated 
actively in the fi rst round of talks, sometimes acting as a fi rebrand, 
but often contributing to the building of relationships between the 
three sides. By the second round of talks, he had become politically 
active in Stepanakert, was running for local offi  ce, and was far more 
hardened in his beliefs about the confl ict. He called home frequently 
to report on the talks, and lost the spirit of cooperation that our fa-
cilitator demanded. Eventually, he became so political that we felt he 
was endangering the non-political, relationship oriented tenor of the 
talks. We asked him to leave the process, which caused resentment 
from him, and some loud scenes, but all participants realised that he 
lost his legitimacy in the process once his political aspirations overran 
his peacebuilding abilities. 

These very diff erent examples of ‘voice’ illustrate the fi nesse a media-
tor must use to legitimise the mediation process by including as many 
interests as possible, while not buckling under the sheer weight of 
parties, or because of the destructive force of one or more parties. The 
Nordic mediators discussing their work were exquisitely well attuned 
to these issues of voice, which they wove into their philosophies of 
dignity and justice. 
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Conclusion
As I fi nish these thoughts, bombs are raining down on Gaza and 
fi erce street fi ghting threatens the integrity of the society there. Is-
rael, while protecting its citizens, seems to be losing its humanity, 
while Hamas throws its supporters into harm’s way. I pray that when 
the time is right for mediation, a mediator with the sensitivity and 
toughness of the Nordic mediators we honoured in the conference 
will bring their prodigious skills to bear on a tragedy threatening to 
spill into another Hundred Years’ War. 
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Confl ict mediation - Challenges 
from experiences and practices
I. William Zartman

Is there a Scandinavian style to mediation? The answer probably 
 depends more on one’s preferred way of packaging things than on 
some objective reality. I would rather say that the active engagement 
of Scandinavians in mediation exemplifi es some of the best traits 
and salient characteristics of the practice, no matter by whom prac-
ticed. One interesting aspect of Scandinavian mediation, however, 
raises an interesting question, that of leverage. With all due respect, 
 Scandinavian countries do not weigh much on the world scales. (As 
students in Denmark, we were wearied by the continual introduction 
we heard: ‘Danmark er et lille land’ [‘Denmark is a small country’], 
and we answered ‘So what?’). So the idea of ‘mediation with muscle’ 
is out. What kind of leverage can Scandinavians muster? 

Of the six sources of leverage – persuasion, extraction, termination, 
limitation, gratifi cation and deprivation – Scandinavian countries are 
weak in the last three (Zartman and Touval 2007): they do not have 
substantial resources to provide incentives or punishments; nor do 
they have the power to exclude other would-be mediators. Further-
more, although they share with all mediators the ability to walk away 
and terminate their eff orts, a look back at their attempts shows that 
they have not used this tactic very much, if at all. This leaves them 
with the standard array of intangible sources of leverage – the ability 
to persuade, the ability to extract an attractive off er from one of the 
sides, with the second really a result of the fi rst. In sum, Scandinavian 
mediators are good tacticians. Their leverage comes from their ability 
to persuade the parties and to extract attractive positions from them. 

Persuasion is a huge, unchronicled skill. Persuasion is the art of get-
ting people to want to do what they had no prior intention of doing. 
More than just sweet talk, it involves bringing the parties’ perceptions 
of their interests in line with each other. It involves, fi rst, convincing 
the parties that they are in a bind and cannot escape by themselves at 
a price they are willing to pay, and therefore that they need to seek an 
outcome in cooperation with their adversary (who in turn has been 
convinced of the same thing), as discussed in greater detail below un-
der ‘Ripeness’. It then involves bringing out shared interests and ob-
jectives – saving lives, costing less, strengthening reputations, getting 
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half a loaf for sure rather than the uncertainty of seeking a whole loaf, 
attaining some higher goal such as joint development, keeping out a 
common enemy, to name a few – and showing how their achieve-
ment depends on cooperation with the other party, discussed in part 
below under ‘Partnership’ and ‘Ownership’. This in turn involves 
under standing the real interests of the parties (and often helping them 
understand them too, in distinction from the formal positions they 
post) (deCallières 1716/2002). It involves clarifying likely futures and 
implications, sharpening alternatives and coordinating expectations. 
More prosaically, it involves keeping the parties on the job (or even in 
the room) until the job is done.

Persuasion, said Han Fei-zi in the third century BC, is knowing 
the mind of the other person and fi tting one’s words to it (Freeman 
1994: 215). It involves not only interests and implications, but also 
the  ability to fi nd the right words to express them. Parties have their 
favourite words and their own shorthand that package their fi xed 
positions. Mediators must navigate about these consecrated symbols 
like a hockey player, to arrive at a common goal. There is no recipe 
book for wordcrafting; one must merely clothe appropriate meaning 
in acceptable terms, but how to fi nd ‘appropriate’ and ‘acceptable’ 
is a matter of a fi ngertips’ feel. When the Centre for Humanitarian 
Dialogue came up short with the term ‘self-government’ in Aceh, 
Martti Ahtisaari passed through to acceptance with the term ‘ special 
autonomy’. The record of Kofi  Annan negotiating an inspection with 
Saddam Hussein in 1998 shows a similar mastery of wordcrafting. 
Hussein wanted ambassadors to join the inspectors, which would 
have been diplomatically cumbersome; to break the impasse, Annan 
suggested ‘senior diplomats’, which was acceptable. Hussein objected 
to the term ‘inspections’ as demeaning and wanted ‘visits’; Annan 
suggested ‘initial and subsequent entries for the performance of tasks 
mandated’, which won agreement (Corell 2005). The key to the proc-
ess, which took longer than its recounting, was Hussein’s invitation 
to face-to-face talks with Annan: ‘Let’s go, but the language has to 
respect our dignity’ (Weymouth 1998). In the 1995 Chiapas negotia-
tion, the stalemate-buster was the suggestion of ‘free determination’ 
in the place of ‘self-determination’, a vague formula that side-stepped 
between the issues of independence and autonomy and permitted the 
conclusion of the San Andrés Accords on 13 February 1996 (Womack 
1999: 308). More work needs to be done to specify helpful advice for 
wordsmanship.

Another ingredient of persuasion and eff ective mediation is tim-
ing, again a term that has no helpful defi nition, other than doing the 
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right thing at the right time. A step towards great precision – making 
moves neither too fast nor too slow – still uses soft terms, but it does 
point out some useful avenues of interpretation, contradictory though 
they may appear. Mediators must on occasion respond quickly (like 
Annan, with his formulations in 1998) and seize a propitious moment 
to clinch an agreement, but they must also sense when not to rush 
things, particularly in dealing with a culture that takes a while to di-
gest proposals (unlike the Darfur mediators at Abuja in 2006 [Brooks 
2008]). They must be able to pace their interventions, letting the par-
ties talk things out on occasion, and then cutting to agreement when 
the verbiage gets too thick. 

Some things about mediation can be conceptualised and taught; oth-
ers such as wordsmanship and timing have to be felt by mediators 
on the job. The best of them have formulated their lists of insights – 
Martti Ahtisaari’s Nine Elements, Jan Egelund’s Ten Points, Jan Eli-
asson’s Five, and Mona Juul’s Four. A number of common challenges 
on these lists call for special mention and elaboration as hallmarks of 
mediation well practised. More than simply Books of Proverbs, these 
insights address aspects where there is no direct counsel. Because the 
proper path to good mediation runs between contradictory elements, 
the challenge is not just one of following a mantra but of navigating 
between two of them in opposition to each other.

Equality and its cousin, Neutrality, are prime considerations in media-
tion. Mediation is a facilitated form of negotiation, which operates 
under the ethos of equality. The parties are formal equals because of 
their veto power, and the dynamic equality of reciprocity governs 
the process and its expectations. Yet the parties are never equal in the 
reality of power, the very reason for which mediation needs to fos-
ter and maintain a sense of equality. That need carries two implica-
tions. On one hand the mediator must treat the parties with equality, 
giving them a sense of balanced accommodation, even if in terms of 
power they are very unequal. On the other hand, that sense of equal-
ity needs to be concretised in an equal outcome in their estimation 
for all parties. For both hands, equality is an impression, supported by 
objective referents of treatment in the fi rst case and objective referents 
of valued outcomes in the second. ‘A peaceful solution with dignity 
for all’ was the formula governing the process as well as the outcome 
in Aceh, referring to both aspects of equality. ‘Territory in exchange 
for security’ was the famous formula from 1967 United Nations Se-
curity Council resolution 242, alluding to the equivalence of the two 
items in the value scale of the two parties as the basis for a negotiation 
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process arrived at by mutual compensation; the formula hung over 
the 1993 Oslo process, even without being referred to explicitly.

Which brings up the related value of neutrality. The common mantra, 
carried over from labour-management mediation, is that the  mediator 
must be neutral. Yet ‘Unbiased is a myth’, exclaimed Ahtisaari. The 
record is clear and enlightening. In the mediation over the Aceh dis-
pute in 2005, as chair of the Crisis Management Initiative, Ahtisaari 
appeared as the agent of neutrality. Between the Aceh nationalists, 
who wanted to govern themselves as an independent nation, and the 
Indonesians, who wanted to maintain their territorial integrity, there 
seemed little overlap. Yet the mediator satisfi ed both, with the clever 
wording of ‘special autonomy’ that met both demands. Three dec-
ades earlier, from 1977 to 199l, in Namibia as UN High Commis-
sioner and then as the Secretary-General’s special representative in 
charge of the UN Transition Assistance Group, he was a jack of all 
trade-off s in moving the country to independence, and in the process 
moving himself from being seen as the offi  cial enemy of South Africa 
to recognition by the same country for ‘his outstanding achievement 
as a diplomat and commitment to the cause of freedom in Africa and 
peace in the world’. The role was one of administering a transition, 
but with much unbiased mediation called for in the process.

Yet in his work on Kosovo, in obtaining Serbian agreement to the 
Rambouillet agreement in 2001 and then in his role as special envoy 
of the UN Secretary-General for Kosovo, Ahtisaari was anything but 
unbiased. From the beginning, he saw independence as the only solu-
tion, and he saw his job as one of ensuring international supervision 
designed to make that independence more palatable to its opponents 
and to the international community. The mediation between Kosovo 
and Serbia failed and Kosovo declared its own independence, contrary 
to the Guiding Principles with which Ahtisaari was charged, which 
forbid ‘any solution that is unilateral’. The possibilities of  setting up 
an autonomous Serbian region within Kosovo were not considered 
(Kuperman 2007).1

There are a number of explanations for this record. The fi rst is the 
general observation that, in any case, a mediator is not expected to be 

1 Ahtisaari has said that a separate status for the north would have left the Serbian 
concentration in the south and other islands of Serbian population in a diffi  cult 
position; and later, in regard to actual partition: ‘If you had subdivided Kosovo with 
a partition, where would that ever end? You would have a metastasis of mini-states 
around the Balkans. Every medium-sized minority would want its own state and that 
would be a formula for instability.’ (International Herald Tribune, 10 December 2008, p 
3).
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unbiased. In many instances, bias can be useful (Zartman and  Touval 
2007). The mediator is only expected to be a faithful transmitter of 
messages, a credible interlocutor, an honest broker, a fair formula-
tor – softer synonyms of ‘unbiased’ or ‘neutral’ that convey a wider 
range of referents. The second explanation is that mediation must be 
based on a sense of justice that is both historical and atemporal. The 
Contact Group’s conclusions in January 2006 decisively countered 
Serbia’s position: ‘The unconstitutional abolition of Kosovo’s autono-
my in 1989 and the ensuring tragic events...have led to a situation in 
which the return of Kosovo to Belgrade’s rule was not a viable op-
tion.’ Thus, an Aceh-type of solution was decreed impossible. The 
qualifying language of the conclusions intimates why: ethnic cleans-
ing under  Serbian direct rule was immoral and deserved punishment, 
and a return to Serbian rule was unjust to the population since it 
would be impossible to oppose the international supervision that was 
added to independence. The third explanation is an extension of the 
second: the mediator has a higher obligation than mere neutrality; he 
or she must be true to his or her principles, of which a leading one is 
the obligation to provide a stable situation in the future. In some cas-
es, an equal outcome for both sides is trumped by the need for broader 
stability, even to the disadvantage of one of the parties.

Thus, on a second look, Ahtisaari is never unbiased in terms of the 
fi nal solution towards which he works. ‘Don’t ever start a media-
tion unless you know where it is going to end,’ he has said (Ahtisaari 
2009). In Namibia, the goal was clear – independence – and if he 
 mediated on occasion between the parties, it was to keep the UN 
process going towards that goal and no other. In Aceh, too, he felt 
beforehand that autonomy was the only sustainable solution and he 
worked to make it possible. That same appreciation came through, as 
noted, in favour of independence for Kosovo. Thus, rather than a bias 
or lack of bias towards the parties, Ahtisaari’s method of operation 
consists of an analysis of the situation to determine the most stable, 
deliverable, sustainable solution, and then persistent and creative ef-
forts to achieve it. The method may bring a new angle and apprecia-
tion to the question of bias, although it also brings a major challenge 
to the notion of ownership.

Partnership and its cousin, Ownership, constitute another challenge to 
mediation dynamics. Negotiated agreements are pacts between par-
ties, and, as catalysts for negotiation, mediators help choose appro-
priate parties for a durable agreement. The choice (or imposition) 
of partners determines the type of agreement that will be reached, a 
point not frequently enough emphasised in the analysis (and practice) 
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of mediation and negotiation. This may mean broadening the previ-
ous range of parties that needed mediation to reach an agreement , 
bringing in hitherto unrepresented factions – notably civil society 
leaders, crowded out by military leaders – whose presence may help 
the parties reach an agreement or help make an agreement last, once 
reached. It may also mean ‘playing factions ’ within a particular party, 
so as to cultivate the most favourable partners. Choosing partners may 
also mean leaving some parties out, raising the problem of spoilers, 
who may threaten the agreement that the choice of partners made 
possible. Yet in fact mediators cannot choose their partners; to do so 
would often delegitimise them as spokespersons for their side. So the 
job of selecting partners has to be done delicately, with the utmost 
skill. At the same time, hanging over the matter of inclusion and ex-
clusion is the need to involve groups that can be considered legitimate 
representatives of the confl icting parties.

Ownership as well is both a crucial ingredient of any agreement that 
is expected to last and a challenge to mediators. Confl icting parties 
must be brought into the crafting of an agreement to the point where 
they consider it their own. The independence of the mediator from 
the mire of the confl ict gives him or her insights and come up with 
creative solutions, but the mediator must resist the temptation to pro-
pose such solutions too openly. It is a prime skill of a good mediator 
to square these contradictory needs. The challenge becomes increas-
ingly diffi  cult as the type of mediation intensifi es: when a mediator 
as communicator is required, the mediating role is not intrusive, but 
when a mediator as formulator is needed, the mediator must bring the 
parties to think of his ideas as their own. Cardinal d’Ossat in the 17th 
century, according to deCallieres (1716/1963), ‘possessed the supreme 
art of making every man off er him as a gift that which it was his 
chief design to secure’, and Shimon Peres (in Perry 1994: 270) echoed 
this sentiment (presumably without having read deCallieres). When 
a mediator as manipulator is needed, the challenge of ownership is 
magnifi ed, as parties can feel they were either bought or battered into 
agreement. The Palestinian and Israeli delegations at Oslo felt a real 
ownership of their agreement (which they were unfortunately not 
able to transmit to their home populations), as did the Acehnese and 
Indonesians; the Serbs did not.

These processes were marvellously at work at Oslo in 1993, although 
the mediators as communicators (‘facilitators’ is the frequently used 
term) have been modest enough not to indicate how active their own 
role was. Parties began by getting their pain off  their chests, letting 
the other party know how much they hurt and how much the other 
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party was the one who hurt them. Then, at one moment one or more 
of them said: ‘We can debate the past for years and never agree. Let’s 
see if we can agree about the future’ (Savir 1998: 15). The remarkable 
thing was that both sides said it was they who said it, an unusual sign 
not of contested turf but of joint ownership! (Abbas 1995). 

Ripeness stands behind both partnership and ownership as the basic 
requirement for engagement with the mediator. It has been amply 
shown that confl icting parties do not engage in negotiations unless 
they feel they have to, that is, unless they both feel they are locked in a 
painful stalemate but see a possibility of a cooperative way out.  Parties 
in confl ict need help to get out, and the mediator’s primary challenge 
is to bring them to feel the Mutually Hurting Stalemate and to sense 
the Way Out (Zartman 2000). All of the Scandinavian mediators have 
testifi ed that willingness of the parties to fi nd a solution is the pre-
requisite to successful mediation, and the source of that willingness 
is the perception of a Mutually Hurting Stalemate. If ripeness is not 
naturally perceived by the parties, then ripening is the preliminary 
job of the mediator. Oslo was the result of a double ripeness, a stale-
mate produced in the semi-public talks in  Washington by 1993, and 
another stalemate produced by the promises of both  Yasir Arafat and 
Itzak Rabin to their constituencies that an agreement would be found 
within a year; the hurting element was produced by Hamas, the com-
mon and rising enemy of both Israel and the Palestine Liberation Or-
ganisation (PLO) (Pruitt 1997). The 2005 tsunami clinched the ripe-
ness in Aceh, adding mutually felt pain to the stalemated fortunes of 
both Indonesia and the Free Aceh Movement (GAM). Most focused 
of all was the ripeness suddenly crystallised by the failure of both 
South African and Cuban-Angolan off ensives in southern Angola in 
1986, accompanied by an increase in Cuban troops, a doctrine of hot 
pursuit, and the return of white soldiers’ body bags ( Zartman 1989, 
Crocker 1992). Arguably, the parties to the Kosovo dispute would 
have been in a ripe situation in 2007 were it not for the absence of a 
shared sense of a Way Out and the conviction of the Kovovar that the 
international community was on their side and so there was no stale-
mate at all. All the parties ‘agreed that the status quo in Kosovo was 
not sustainable’, in Ahtisaari’s words, but the absence of a shared sense 
of a Way Out – that is, that there was some point of agreement on 
which the parties could meet and were willing to do so – prevented 
ripeness, despite considerable eff orts on the part of the mediator and 
his Contact Group Troika to ripen the situation. Darfur illustrates the 
problems of ripening, where neither the 27 rebel organisations nor the 
government of Sudan felt themselves stalemated or saw a willingness 
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of the other party to seek a solution to the genocide into which they 
are locked. 

International support is an operational challenge for a mediator and can 
also play – as seen – a signifi cant role in the strength of the parties 
in the mediated confl ict. Mediators are at the same time independ-
ent actors whose success depends on their own creativity and agents 
of the governments of the international community whose solid faith 
and support is necessary to their work. The mediator needs to keep its 
channels open to the UN Security Council when operating as a UN 
agent, to the contact group when operating as an agent of an interna-
tional coalition, as in the Kosovo, Aceh and Namibia cases, or simply 
to his or her home ministry when operating an agent of the state, as 
in the Oslo case (Norway in turn informed the US, but the message 
was ignored). If willingness on the part of the confl icting parties is a 
necessity for mediation, so is willingness on the part of the support-
ive international community. It is far more diffi  cult for the mediator 
to produce the latter willingness than to ripen the perception of the 
parties, and the two are linked: recalcitrance at the international level 
supports the recalcitrance of the parties, as in the case of Russia stand-
ing behind Serbia on Kosovo. 

Most analysis of mediation focuses, usefully, on the process itself of 
bringing the parties to agreement, but it ignores the diffi  cult dynam-
ics going on outside the arena. Yet the relations between the mediat-
ing country and the bystanding international community are a crucial 
element; when one of the member states of the community takes on 
the third-party mediator role in order to make another state’s  confl ict 
policy cooperative, the bystanders tend to let it do the job alone, with 
minimal backing and lots of criticism, and let it take the rap for any 
shortcomings. This is the playback eff ect – the eff ect that the conduct 
of confl ict through confrontation has on cooperation with one’s allies 
– and along with estimated eff ectiveness and cost/benefi t calculations 
it constitutes the criteria on which a policy of mediation will be de-
cided (Zartman 2009).

Scope is another item of challenge to the mediator. Narrow agree-
ments to end a confl ict can stick to the particulars of ending violence, 
especially when they are only confl ict management agreements that 
do not get into the thickets of full resolution. Management may be 
the wisest or the only possible course of the moment, when that is 
all that can be obtained from the parties, as at Nagorno Karabagh in 
1994 or Northern Ireland in 1998 or Cyprus or Somalia-Ethiopia in 
1964. But confl ict management agreements, while taking the pressure 
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off  the need for a full agreement on resolution (the ripening process), 
also contain the implicit promise of a confl ict resolution agreement. 
A good rule in navigating between two often contradictory goals 
is peace fi rst, then justice (Zartman and Kremenyuk 2005), but that 
means that peace now is only complete when justice (the resolution 
agreement) follows.

Confl ict resolution is a much broader challenge, although the fact that 
it covers more items means that more complex trade-off s and com-
pensations can be brought into the bargaining. Such negotiations can 
get lost in the distant horizons of justice and development, and are not 
expected to provide a blueprint for the future evolution of the previ-
ously confl icting parties. But mediation should be forward-looking, 
in its attention to both peace and justice (Zartman and Kremenyuk 
2005), which Ahtisaari labels as the two main concerns for a media-
tor. Forward-looking peace measures are designed to prevent the re-
currence of the confl ict, by providing mechanisms to handle unre-
solved elements of the past confl ict and potential challenges from new 
confl icts that might emerge. Peace agreement should be mediated 
to  include agreed institutions to deal bilaterally with such problems, 
used as a basis for continuing cooperation between the parties beyond 
their agreement to distribute immediate benefi ts of confl ict reduc-
tion. If the agreement is for the parties simply to go their separate 
ways, it it likely to be less longlasting than if it provides for continu-
ing cooperation. That cooperation needs to go to the extent of con-
taining provisions for reviewing history so that demonising images 
from the past are not perpetuated, and education to support the con-
fl ict is replaced by education to overcome it. Finally, forward-looking 
agreements should aim for a common project that will provide an 
overarching goal to supplant hostile relations and transform relations 
of confl ict into relations of cooperation.

All this takes time, and mediated agreements cannot be expected to 
programme an indefi nite future. They can be expected to start the 
parties on a forward track to working together, rather than looking 
backwards to settle their claims and then letting the thing drop. That 
implies the establishment of new relations – and in internal confl ict, 
often a new political system – to move forward. Presciently, Ahtisaari 
has noted that stability depends on the introduction of fundamental 
social changes to prevent renewed hostilities. That need can turn the 
parties off  when they confi rm the prospect of a peace settlement; it 
may be more than they counted on in engaging an end to hostilities. 
Yet the mediated agreements on Aceh, Namibia, Kosovo, Cambodia, 
and Mozambique, among many others, did just that.
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Meanwhile, the mediator must bring the parties and the surrounding 
international community to pay attention to implementation, speci-
fying measures that will make the agreement work. This includes the 
provision of fi nancial support to repair damages and restart a produc-
tive economy and employment. It means setting up a schedule with 
benchmarks and monitoring to make sure that the provisions of the 
agreement are carried out. It may also mean peacekeeping and polic-
ing until the parties have rebuilt a viable way of handling domestic 
violence. And it requires potential sanctions and punishments if only 
as a threat were the parties to stray from their agreed path. These 
types of provisions were present in the Kosovo situation (proposed 
agreement and unilateral declaration), but were absent in Oslo and 
Darfur. It takes special attention to look to measures of implementa-
tion and mechanisms of prevention after one has put major eff orts just 
into getting an agreement to end – manage or resolve – a confl ict. 
That is what sets top-notch mediations apart from others.

Is there a Scandinavian style of mediation? Not exclusively – other 
regions have produced good mediators too. But there is a Scandina-
vian vocation of mediation. Scandinavian countries are not powerful 
enough to be major parties in a confl ict, or major powers who can 
shape world events, as they were 400 years ago. But their own values, 
social coherence and economic weight are enough to support a role 
they have chosen, to help large powers and small countries overcome 
their confl icts. They can see beyond the confl ict to identify positive 
solutions, they can bring important groups among the international 
community to back their eff orts through membership of the EU and, 
in some cases, NATO, and they can learn and transmit skills they 
have acquired from books and on the job, so that the vocation may 
continue.
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The Responsibility to Protect 
Views from a panel debate
 

Can the responsibility 
to protect be protected?
- An introduction
Henning Melber

On 24 September 2008 the Dag Hammarskjöld Foundation, in cooper-
ation with the Uppsala Association of Foreign Aff airs (UF), a students’ 
organisation at Uppsala University, held a public seminar on the Re-
sponsibility to Protect (RtoP or R2P). Exploring the provocative guid-
ing question, as to whether RtoP is ‘a double edged sword’, three com-
mitted speakers presented their views, as documented in the following 
pages, to around 100 attentively listening students. The exchange end-
ed in a lively debate and the shared awareness that despite all concerns 
about the risks involved this new paradigm might provide a tool, which 
– if used carefully and responsibly – could at least reduce (if not prevent) 
more human disasters of the magnitude of the genocide in Rwanda or 
the appalling consequences of what is euphemistically termed ‘collat-
eral damage’ caused among innocent civilians through one-sided wars 
imposed on regimes considered to be rogue states. But at the same time 
the speakers shared the concerns of many others with regard to the risks 
that such a far-reaching interventionist doctrine might imply. After all, 
the power of defi nition over the appliance of such a doctrine is a highly 
sensitive matter and not protected from abuse.

The following contributions open with a summary overview of the 
history of the RtoP doctrine as it emerged through the pioneering 
report of the International Commission on Intervention and State 
Sovereignty (ICISS) presented at the end of 2001. Supported by the 
strong views expressed by the United Nations Secretary-General Kofi  
Annan after the traumatic experiences of organised mass violence 
committed in cases such as Rwanda, Kosovo, Bosnia and Somalia, 
the report stressed the indivisibility of the concept of human secu-
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rity, including human rights and human dignity as fundamental ob-
jectives of modern international institutions and defi ned sovereign-
ty as responsibility (International Commission on Intervention and 
State Sovereignty 2001: 5, 6 and 8). As Kofi  Annan emphasised at the 
Stockholm Forum on genocide prevention: ‘the issue is not one of a 
right to intervention, but rather of a responsibility - in the fi rst in-
stance, a responsibility of all States to protect their own populations, 
but ultimately a responsibility of the whole human race, to protect 
our fellow human beings from extreme abuse wherever and when-
ever it occurs’ (Annan 2004).

Longstanding observers of and actors inside the UN system described 
the ICISS report as ‘perhaps the most dramatic innovation of the UN 
in the last few years’ ( Jolly/Emmerij/Weiss 2009: 174). After a cau-
tious initial incubation period, which provoked controversy, suspi-
cions and reservations (which are also refl ected in some of the critical 
undertones of the following presentations) the notion of a Respon-
sibility to Protect guiding the United Nations was fi nally accepted 
in principle at the World Summit in 2005 by the largest gathering of 
heads of state to date.

A supportive Southern perspective with a lasting impact on the sub-
sequent debates has been provided as a result of the paradigm shift 
which has taken place on the African continent since the turn of the 
century – that is, the change from the holy principle of non-inter-
vention into the internal aff airs of member states of the Organisation 
of African Unity (OAU) to practically applied collective responsibil-
ity, including intervention in the internal aff airs of member states, as 
defi ned in the constitution of the African Union (AU). The rather 
unexpected coalition of like-minded to emerge – in one of the rare 
instances when the North-South divide has been bridged – became 
visible at the United Nations General Assembly debates on 23, 24 and 
28 July 2009, during discussions on the report of the UN Secretary-
General Ban Ki-moon on ‘Implementing the responsibility to pro-
tect’ (presented on 21 July 2009).

As a follow-up to the World Summit Outcome 2005, the General As-
sembly – with only a few dissenting voices – endorsed and confi rmed 
the principles adopted in the paragraphs of the 2005 document. Dur-
ing the debate, the pioneering role of African states in the norm-set-
ting process was acknowledged, in particular their contribution to the 
evolution of the idea of ‘sovereignty as responsibility’ (cf. Deng 2009). 
The shift from non-interference to non-indiff erence was considered a 
relevant contribution to matters of global concern, touching upon fun-
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damental principles of state sovereignty as entrenched since the estab-
lishment of the Westphalian order. In their willingness to confi rm this 
shift the overwhelming majority of member states were responding to 
the appeal of Secretary-General Ban Ki-moon, who in his speech of 21 
July had called upon states to ‘resist those who try to change the subject 
or turn our common eff ort to curb the worst atrocities in human his-
tory into a struggle over ideology, geography or economics’ (quoted in 
Global Centre for the Responsibility to Protect 2009: 3).

Indeed, the protagonists of the doctrine would agree that while ‘nor-
mative change does not necessarily mean action’, the notion of RtoP 
represents a ‘momentous normative change’, which accepts that ‘sov-
ereignty does not imply a license to kill’ ( Jolly/Emmerij/Weiss 2009: 
176 and 177). The former Australian foreign minister Gareth Evans, 
president of the International Crisis Group and one of the co-chairs 
of the ICISS is among the most eloquent proponents of the RtoP con-
cept. His appeal underlines the honest motives of a position which is 
in principle willing to accept the need for external intervention in 
extreme cases of human suff ering.

But at the end of the day the case for R2P rests simply on our 
common humanity: the impossibility of ignoring the cries of pain 
and distress of our fellow human beings. For any of us in and 
around the international community – from individuals to NGOs 
to national governments to international organizations – to yet 
again ignore that distress and agony, and to once again make ‘nev-
er again’ a cry that rings totally empty, is to diminish that com-
mon humanity to the point of despair. We should be united in our 
determination to not let happen, and there is no greater or nobler 
cause on any of us could be embraced (Evans 2008). 

Such a view, noble and honest as it is, nonetheless does not solve the 
core problem of such forms of solidarity, namely when and how em-
pathy with the suff ering of people justifi es intervention free of (coun-
ter-)hegemonic interests. Unfortunately, all too often there remain 
doubts about the intentions of those arguing for or against specifi c 
cases of intervention (and their form it takes), as the example of Dar-
fur prominently illustrates. Not surprisingly, the most common con-
cern expressed by member states during the General Assembly debate 
at the end of July 2009 was the danger of double standards and selec-
tivity. As some of the states pointed out, however, ‘it would be wrong 
to conclude that because the international community might not act 
everywhere, it should therefore act nowhere’ (Global Centre for the 
Responsibility to Protect 2009: 2). 
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The Responsibility to Protect
Fiona Dove

While the 20th century was perhaps the most violent in history, it 
also left us with a valuable legacy: the concept of universal human 
rights. Universal human rights were fi rst codifi ed at the end of the 
Second World War with the defeat of fascism – the adoption of the 
UN Charter, the Universal Declaration of Human Rights, the Nu-
remberg Tribunal Charter and the signing of the Genocide Conven-
tion. Around the same time, we witnessed decolonisation and with 
it the enshrinement of the principal of national sovereignty – fi ercely 
defended by newly decolonised nations. 

Towards the end of the century, there was a marked momentum to-
wards establishing an international moral imperative for these newly 
won human rights to be upheld by everyone everywhere. We saw the 
nascent advent of the norm of the ‘responsibility to prosecute’ with 
the arrest of General Pinochet in Spain, and the establishment of an 
International Criminal Court. The principle was that if countries did 
not bring to trial those responsible for crimes against humanity then 
the international community should. 

Around the same time, we saw the beginnings of the advent of the 
norm of the Responsibility to Protect rooted in a divisive debate be-
tween defenders of national sovereignty and promoters of ‘humani-
tarian intervention’.

Humanitarian intervention vs national sovereignty
The discourse of humanitarian intervention fi rst emerged following 
the end of the Cold War and the push, mainly by the US, to establish 
its global dominion – particularly over the territories of the former 
USSR. 

It centred on the horror at the ethnic cleansing taking place in Yugo-
slavia at the time, coming to a head around Kosovo. The concept of 
humanitarian intervention was widely regarded with great suspicion 
– particularly by Southern countries, who noted that Rwanda had 
happened without any active concern on the part of the international 
community until millions had died, while Kosovo was clearly of ge-
ostrategic interest to the big powers. Many less powerful countries 
saw ‘humanitarian intervention’ as selectively applied, as little more 
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than a new cover for unilateral interventions in the internal politics 
of their countries by those seeking to dominate them and access their 
resources. 

The debate was very divisive for progressives. While there was shared 
moral outrage at the crimes against humanity, one side ended up 
supporting military intervention by NATO for humanitarian ends 
– even though they understood the bigger geopolitical interests at 
play. The other side argued that ‘humanitarian intervention’ was little 
more than a cover for military intervention by the powerful (notably 
NATO member states) to invade wherever they had the strategic op-
portunity to extend their infl uence or defend their material interests. 
They argued in favour of respecting national sovereignty, and of em-
ploying international diplomacy and other pacifi c means of ensuring 
atrocities were not committed. In many ways, it was a replay of the 
slightly older debate on the 1991 Gulf War.

An attempt at a compromise emerged with the concept of the Re-
sponsibility to Protect – or R2P as it came to be known as. It draws 
on much of the work done on confl ict prevention, confl ict resolution 
and post-confl ict peace-building and reconstruction.

R2P as international law
Impetus for the formal establishment of the responsibility to protect 
as an international norm originally came from a 2001 International 
Commission initiated by Canada and chaired by Australia ś former 
Foreign Minister Gareth Evans and Algerian diplomat Mohamed Sa-
hnoun. They defended national sovereignty but argued that it comes 
with responsibilities. A state has a responsibility to protect its own 
citizens from avoidable catastrophes – mass murder and rape, ethnic 
cleansing by forcible expulsion and terror, deliberate starvation and 
exposure to disease. If a state fails in its responsibilities, then it cedes 
its right to sovereignty to the international community, which then 
has a responsibility to intervene. The primary focus of the R2P con-
cept was confl ict prevention and resolution of confl ict. It was stressed 
that military intervention should only be considered as a last resort, 
and should require UN Security Council authorisation. And that 
even hereafter, R2P would still require a commitment to post-con-
fl ict reconstruction and eff orts to secure a sustained peace.

From the outset, however, the R2P concept acknowledged that the 
permanent fi ve members of the Security Council would be exempt de 
facto from military intervention, as they would have veto powers.
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The 2004 report of the United Nations High Level Panel on Threats, 
Challenges and Change subsequently picked up on R2P, recommend-
ing acceptance of R2P as an ‘emerging norm’ in light of the atrocities 
that had taken pace in the former Yugoslavia, Somalia, Rwanda and, 
at the time, Darfur. A year later, the 2005 Report of the UN Secre-
tary General submitted to the World Summit session of the UN Gen-
eral Assembly recommended endorsement of the R2P principle as 
put forward by the UN High Level Panel. The Summit subsequently 
endorsed the R2P concept – notably dropping the references to fail-
ure to protect citizens from avoidable catastrophes such as deliberate 
starvation and exposure to disease.

In April 2006, R2P acquired the status of international law when the 
UN Security Council reaffi  rmed the references in the 2005 World 
Summit Outcome document (resolution 1674). In August 2006, the 
Security Council applied R2P for the fi rst time in calling for the de-
ployment of UN peacekeepers to Darfur (resolution 1706).

R2P has since been invoked in relation to Uganda, Kenya, Zimba-
bwe and Burma – with civil society, neighbouring countries, regional 
bodies and the UN being involved in bringing pressure to bear on 
the governments held responsible, and eff orts at containing violence 
through confl ict prevention and resolution measures. Somewhat con-
troversially, Russia has justifi ed its military actions in South Ossetia 
and Abkhazia in terms of R2P. 

R2P is an attempt to codify as international law what have long been 
the basic principles guiding any mediation of confl ict. The successful 
recent example of Burundi pre-dated R2P. It has involved the whole 
gamut of interventions envisaged, from civil society pressure to re-
gional diplomatic eff orts, to the deployment of regional peace-keep-
ing forces (from South Africa) and, once peace had been restored and 
elections held, investment in post-confl ict reconstruction.

Designed for the weak not the powerful
The diff erence is that R2P as international law allows for UN Secu-
rity Council-endorsed military intervention. It is the permanent fi ve 
(P-5) members of the Security Council who get to decide where mil-
itary intervention takes place in the name of R2P. The P-5 are explic-
itly excluded from having R2P apply to them, or areas in which they 
have interests in the status quo, on the assumption that they would 
veto any decision seen to be against their own interests. 
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All the P-5 member states, we should remember, have a long and 
continuing history of supporting dictatorships which abuse their own 
citizens. P-5 member states are also the foremost suppliers of arms to 
confl ict zones all across the world. And P-5 member states are often 
directly involved in stirring up confl icts. Take the most recent US at-
tempts to destabilise popular governments in Latin America that the 
US sees as being hostile to its interests. The current diplomatic crisis 
between the US and Bolivia stands as a case in point.

R2P, therefore, is not designed for those with the power to wreak 
most havoc in the world. R2P will never be applied to the P-5 states 
themselves nor to any territories in which the perpetrators of atroci-
ties are their allies. As such, the military dimension of R2P will be 
selectively rather than universally applied. This is why we won t́ hear 
about R2P in relation to Colombia, Israel or Saudi Arabia. 

‘War on Terror’ as obstacle to peace
It is notable that the most powerful of the P-5 states, particularly the 
US and to a lesser degree Britain, have been at the forefront of the 
so-called ‘War on Terror’, which poses a major obstacle to the im-
plementation of R2P principles. R2P presupposes the possibility of 
political mediation in armed confl icts. This requires all sides in the 
confl ict being brought into negotiations. The so-called contempo-
rary ‘War on Terror’ serves to undermine implementation of the pa-
cifi c dimensions of R2P in that it recasts more and more parties to 
confl icts as criminals and terrorists. To engage them in dialogue is 
portrayed as tantamount to supporting terrorism. 

Take Colombia, for example, where prior to 11 September 2001, the 
FARC was generally regarded as an armed political opposition group 
with a legitimate right to a place at the negotiation table in the inter-
ests of fi nding a political solution to the Colombian confl ict. R2P-
type principles were being applied through, for example, the Europe-
an-initiated Friends of the Colombian Peace Process which involved 
a number of European governments. The process fell apart when the 
US, with Europe quickly following suit, listed FARC as a terror-
ist organisation, thereby declaring it criminal rather than political. 
The result is that anyone who proposes that political negotiations in-
clude the FARC is smeared as a supporter of terrorism. In this way, 
the space for fi nding a political solution to Colombia’s longstanding 
confl ict is closed. The war continues unabated, costing thousands of 
lives every year, displacing hundreds of thousands of people, fuelling 
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the arms and drugs trade, corrupting the state and destabilising the 
entire region. 

Eff ective R2P application in resolving political confl icts will require 
a rethink of the crude and all-encompassing defi nition of ‘terrorism’ 
prevailing today.

What do do?
Notwithstanding the problematic military component and the broad-
er global political context, there is much to be gained from normal-
ising the concept that where a state fails to protect signifi cant parts 
of its own citizenry, everyone everywhere has the responsibility to 
ensure their right to security of being and life. The Responsibility to 
Protect is a laudable concept and should inspire everyone everywhere. 
There is much that can and should be done at civil society, regional 
governmental and international levels without resorting to military 
invasion. 

Any workable formula, however, for ensuring that R2P’s military 
component is not just another tool for domination by the most pow-
erful (and potentially most dangerous) countries in the world will re-
quire a fundamental democratisation of the institutions of global gov-
ernance and a system of international law under which all countries, 
especially the powerful, are equally subject.

Without this, R2P as international law will continue to be regarded 
with suspicion – and rightly so – by the less powerful. It will continue 
to be seen as an excuse for selective military intervention where the 
P-5 and their allies might see strategic opportunities to extend their 
interests and for inaction where they might have vested interests. 
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Responsibility to Protect – Why not?
Denis Halliday

In a perfect world, the concept of a shared Responsibility to Pro-
tect those in danger, faced with natural or manmade catastrophe, or 
possibly some form of aggression, warfare or genocide, is a must! Of 
course, we would all endorse the best means to do that. Using the re-
sources of the United Nations, its member states, international law, 
the provisions of the Charter and the Declaration of Human Rights 
to provide such protection would be a human instinct institutional-
ised. The exercise of the Responsibility to Protect (R2P) would ap-
pear to be a perfect role for the United Nations.

However, sad to relate, the world is not perfect. Let me give you a 
few examples:

I am tempted to go as far back as the Roman occupation of Britain 
when they built Hadrian’s Wall, but perhaps that was intended to pro-
tect their conquest and not the Brits from the practice of aggression 
by the Scots to the North. Or we can perhaps consider the European 
Crusaders of the 12th century as these self-promoting saviours set out 
to ‘protect’ those harassed Christians in and around Jerusalem. Did 
we really care about Christian residents and pilgrims in the holy land, 
or did we simply grab an opportunity to employ aggression, to rape 
and pillage, and murder countless numbers of Jews and Moslems. And 
then occupy the area, build our military bases and enshrine our pres-
ence as we looted the impressive wealth of the neighbourhood over 
many years. I think we all know the answer. The Crusades were mili-
tary interventionist R2P in action – reminds me of Kosovo – of the 
very worst kind: that is, questionable motives combined with appall-
ing brutality and destruction.

Or we can consider the advent of colonialism when Britain, France, 
Belgium, Netherlands, Spain, Portugal and other Europeans set forth 
to bring Christian values, ‘freedom’ and ‘civilisation’ to the those in 
the South who sat on extensive real estate, vast natural resources and 
wealth. In our joint eagerness to ‘protect’, we destroyed their various 
civilisations, often crushed their natural habitat and removed what 
wealth we could fi nd, be it in the ground or above. We made the ar-
rogant judgment that we had something they needed…to protect them 
from the barrenness of their pagan lives, perhaps their feudal and trib-
al ways, their poverty – or was it to exploit their cheap labour? Any 
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threatening sophistication, or history, or signs of learning and culture, 
we destroyed. In short, we committed genocide many times over in 
such regions as Australia, Asia, North and South America and Africa.

Learning from the value-added of aggression, occupation and exploi-
tation, and as the colonial period imploded in the mid 20th century, 
we employed neo-colonial, neo-imperial devices to ‘protect’. One 
thinks of the Vietnam war when America determined it was obliged 
to prop up the dominoes of feudal capitalism and protect it from the 
dangers of socialism before it undermined the returns on ‘Western’ 
capitalistic greed. Before total and humiliating defeat, the US de-
stroyed millions of lives and several neighbouring sovereign states, 
including Cambodia and Laos where cluster munitions and chemical 
warfare residue continue to kill innocent civilians to this day – the 
very people we went in to protect and save! 

There are more recent examples of ‘responsibility’ taken and not tak-
en, often with equally tragic results – Somalia, Rwanda, the Congo, 
Central America. Our aggressive intervention in the Middle East has 
so humiliated and enraged local leaders and communities that, un-
surprisingly, we have witnessed defensive measures taken not only 
in situ, but exported – such as the attack on New York City in 2001. 
While we pursue and use terror, such as ‘Shock and Awe’, as a meth-
odology for aggression on civilians, we classify the defensive response 
to our military intervention as terrorism! The hypocrisy of the Cru-
sades is alive and well. We appear to learn nothing from numerous 
and repeated historical errors. 

The common thread from the past through today is the readiness of the 
North – the ‘West’ – to second-guess, to judge the values, the religious 
beliefs, the systems of governance, the diff erences found in the South. 
Paternalism and hypocrisy wrapped up in ‘caring’ and ‘humanitarian’ 
intervention have been used to hide greed for natural resources, impe-
rial ambition, strategic military presence and advantage. 

Indeed the world is not a perfect place for the implementation of R2P. 
Today the imperfection is compounded by a UN Security Council 
which has become corrupted by the furtherance of the self-vested in-
terests of the fi ve permanent members. As Clinton and Albright infa-
mously stated repeatedly, the UN is to be used to pursue US foreign 
policy and interests. That approach is of course incompatible with the 
word and spirit of the UN Charter to which the most powerful states, 
the ‘victors’ of the Second World War committed themselves upon 
membership. 
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I refer to the so called P-5 – the fi ve permanent and veto-holding 
powers of the Security Council. Have we forgotten the colonial 
war of atrocities in Algeria; the absorption of Tibet; the smashing of 
Chechnya; the removal of the people of Diego Garcia; the brutal in-
vasion and occupation of Iraq?

Are these the permanent members that we can trust to implement 
any kind of R2P? I do not think so. Something has to change. Re-
form has to be implemented. North-South balance has to be achieved 
in the Security Council. Then, let us discuss the beginning of trust, 
and an end to second-guessing, vested interests, double standards and 
hypocrisy. 

In addition, we have a Charter document that suff ers from internal 
incompatibilities, as when, for example, Chapter 7 Article 41 is used 
to justify UN-imposed sanctions on a relatively weak member state 
and results in the collective punishment of civilians. Sanctions that 
destroy the economic, social and cultural human rights of the people 
on which they are imposed by the UN are not just unacceptable, but 
in violation of the Preamble and Article 1. Sanctions such as those 
imposed on Iraq violate the very human rights of the targeted civil-
ian population.

Furthermore, our trust is diminished by Secretaries-General that on 
the one hand fail to use the legitimate power of ‘attention’ provided 
them in Article 99, and on the other, become part of the problem by 
intimate association in the political games and decision-making of 
member states, such as is the case with the current ‘Quartet’.

I served the Security Council in Iraq when Head of the UN Hu-
manitarian Programme in 1997-98. When living and working there I 
found evidence on the ground – in Baghdad, in Basra, in the Kurdish 
northern areas – that UN sanctions were intended, designed and sus-
tained to kill civilians, particularly children. Despite abundant evi-
dence and reports to the Secretary-General, and to the Council itself 
from several sources, over 1 million people were allowed to die di-
rectly due to the impact of UN sanctions on a country and a society 
heavily damaged by the war crimes of the US-led and UN-author-
ised Gulf War of 1991. Given the full knowledge of the deadly con-
sequences within the Security Council, UN sanctions imposed on 
the people of Iraq for some 12 years satisfy the defi nition of genocide 
as per the Convention. The Secretaries-General did not adequately 
speak up. Only civil society spoke up, individuals spoke up, but the 
UN as an institution remained silent. 
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Thus, I believe the Security Council member states cannot be trust-
ed. And when one fi nds that pro-intervention ‘experts’ like Gareth 
Evans in the context of R2P thinking justifi es the exclusion of any 
R2P involvement or intervention in P-5 backyards, that is an outrage. 
I understand the thinking, the justifi cation for this exclusion: that 
faced with so much military power, UN R2P intervention might be 
counterproductive, to be arrogance of huge proportions. Are the per-
manent members not committed to the principles of the UN Charter, 
the Declaration of Human Rights – to the very spirit of the world 
organisation? It would seem not. And yet each one has presented do-
mestic opportunities for R2P action in recent years. 

The US/UK invasion and occupation of Iraq in stunning violation of 
the Charter and international law underlines the dangerous outcome 
that R2P military intervention can produce. Protecting the people 
from Saddam Hussein? Or was it invading to possess and control the 
third-largest oil supply in the world? Or something more subtle? 

For me, R2P can only be considered when the decision to intervene 
is made via a General Assembly (GA) enjoying North-South balance 
and representative participation. Further, intervention can only be 
non-violent dialogue, assistance, perhaps investment in the people in 
need. An invitation to support from a sovereign member state must 
be apparent. Circumstances can vary widely, but one can imagine 
natural and man-made catastrophe, civil war, ethnic cleansing or the 
deadly consequences of sanctions, including UN sanctions – justify-
ing GA consideration.

To protect weakness, cultural, social and economic sovereignty, hu-
man rights and other aspects of international law, I would strongly 
recommend the exclusion of the permanent member states of the Se-
curity Council from any decision-making or participatory role in 
R2P. They should by all means be assessed part of the cost of R2P by 
the General Assembly. Further, I would exclude all those states that 
manufacture and sell weapons – the arms traders – for they may have 
vested interests. And assistance, intervention in whatever form, can-
not be allowed to be billed to oil or other resource theft, or result in 
the construction of foreign military bases. 

I believe that any form of violent military intervention or aggression 
is incompatible with the commitment of all Member States to the 
Charter. I suggest that only non-violent dialogue, understanding, re-
spect and assistance to a weak state or one in diffi  culties is viable for 
R2P consideration by the General Assembly. Any action taken must 
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be compatible with the word and spirit of the Charter and all aspects 
of international law. Foremost must be held the wellbeing of the peo-
ple concerned. And that wellbeing must be judged cautiously, in con-
sultation with those perceived to be suff ering.

The UN Charter and international law must be applied equally to 
great and small member states alike. There are no chosen people. We 
are all equally important. This in my view will only begin to happen 
when we have reform of the Security Council, full representation of 
the South, added power in a representative General Assembly, and 
when the UN represents peace, rights, justice and life itself…for all 
human beings equally.
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The Responsibility to Protect
– Who gets protection? 
How can it happen?
Phyllis Bennis

The principles and goals, as stated, of the international community’s 
Responsibility to Protect are laudable and important, moving signifi -
cantly towards solving the longstanding contradiction between the UN 
Charter’s privileging of national sovereignty, and the Universal Decla-
ration of Human Rights’ prioritising of human lives and dignity.

The problem, of course, is that the principles and goals exist only on 
paper – implementation of the Responsibility to Protect, or R2P, lies 
with its implementation in the real world. Given the years of post-
Cold War unilateral domination by the United States, and the dec-
ades of undemocratic power granted to the fi ve veto-wielding per-
manent members of the UN Security Council, it is hardly a surprise 
that R2P is grounded in a profound double standard. Others have 
documented that reality thoroughly and I do not intend to reargue 
that issue here.

Rather, I argue for reversing the usual response to the reality of pow-
er-driven double standards and hypocrisy in the applicability of R2P, 
which is to call for abandoning the principle altogether. Instead, I 
propose an alternative approach, which is to demand full applicabil-
ity of the R2P principles in all circumstances in which it might be 
merited. If, at this early stage of R2P’s legal and offi  cial history, we 
can demand its use in areas assumed to be off -limits because of par-
ticular interest and involvement of one of the permanent fi ve, it might 
be possible to reclaim a future defi nition of R2P that would not be 
fl awed by hypocrisy and double standards.

The case at hand is that of the 1967 Israeli occupation of Palestinian 
land. With more than 40 years of UN General Assembly resolutions, 
International Court of Justice opinions, binding Security Council 
decisions and more, there is no question that Israel, as the occupying 
power, remains in violation of the Geneva Conventions and a host 
of other international laws. The Palestinians living under occupation 
are a ‘protected population’ who are being denied all rights granted 
to them under Geneva, as well as internationally recognised human 
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rights applying to refugees and more. The reports of sequential UN-
appointed Special Rapporteurs on Human Rights in the Occupied 
Territories, including Archbishop Desmond Tutu, other UN human 
rights, children’s rights, and other offi  cials, as well as virtually every 
international human rights organisation, have documented the es-
calating human rights violation inherent in the military occupation 
under which several million Palestinians in the occupied West Bank, 
Gaza Strip and East Jerusalem live.

So there is little question that this longstanding humanitarian crisis – 
a crisis which in Gaza especially is already at the catastrophic level in 
terms of human lives – fulfi ls all requirements of R2P. The occupy-
ing power has clear obligations to provide for the basic needs and hu-
man rights of what is assumed to be a temporary condition of occu-
pation. The occupying power refuses to provide for those basic needs 
or to protect those human rights. The occupation itself continues for 
more than 40 years, including what UN Special Rapporteur Richard 
Falk and his predecessor John Dugard, identify as ‘characteristics of 
apartheid and colonialism’. The occupying power, Israel, is unwilling 
to meet its obligations to the occupied population, thus bringing to 
the international community the Responsibility to Protect that vul-
nerable and unprotected population.

Certainly ‘confl ict-resolution’ eff orts have been made – but the vast 
disparity of power between the two sides has shown Oslo, the ‘road-
map’, Annapolis, as nothing but public relation ploys to disguise the 
continuing deterioration of the situation on the ground. Diplomatic ef-
forts, under US control, forced the United Nations itself into a second-
ary, powerless role in the so-called ‘Quartet’, and accomplished noth-
ing. Multilateral attempts, including convening the state parties signa-
tory to the Geneva Convention, were not allowed to go forward. Eco-
nomic pressure, while currently on the rise through the global civil so-
ciety initiative known as ‘boycott, divestment and sanctions’, has been 
rejected by governments under US and Israeli pressure.

So virtually all the non-coercive steps outlined in the R2P approach 
have been tried or rejected by relevant actors; all have failed. It is time 
to consider once again the Israeli occupation as an appropriate target 
for the ‘if all else fails’ approach of R2P: sending an armed protection 
force to provide international protection for the Palestinian people 
living under occupation, as well as for others, Israelis, suff ering from 
the consequences of occupation (that is, those acts of armed Palestin-
ian resistance that may violate international prohibitions on attacks 
on civilians).
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A situation calling for R2P, and particularly for the deployment of 
military force as part of that Responsibility to Protect, must include 
evidence of war crimes and/or crimes against humanity. War crimes 
are defi ned as ‘grave breaches’ of the 1949 Geneva Conventions or of 
the 1977 supplement to the Conventions.

Those grave breaches that apply to the case of Israel’s occupation of 
the West Bank, Gaza and East Jerusalem, include:

– ‘willfully causing great suff ering or serious injury to body or 
health’, such as the situation of 68 West Bank women so far forced 
to give birth on the ground at checkpoints because a young Israeli 
soldier did not think they were far enough advanced in labour to 
require medical assistance on the other side of the checkpoint.

– ‘extensive destruction and appropriation of property not justifi ed 
by military necessity and carried out unlawfully and wantonly’, 
which would include the vast destruction of hundreds of thou-
sands of Palestinian olive trees, as well as hundreds of Palestinian 
homes to provide land for building Israeli settlements and the sep-
aration Wall. 

– ‘willfully depriving a prisoner of war or protected civilian of the 
rights of a fair and regular trial’, which would include the 10,000 
or more Palestinian prisoners languishing in Israeli jails either 
without any trial, or with a military tribunal completely separate 
(thus not ‘fair and regular’) from the civilian court system that ap-
plies to Israelis in the same territory.

– ‘unlawful deportation or transfer of a protected civilian’, which 
would, of course, apply to many of the refugees of both the 1948 
and 1967 wars which saw huge Israeli ‘transfer’ campaigns to force 
Palestinians out of their historic lands and homes – but which 
would also, more narrowly, apply to the 400 Islamist Palestinians 
forcibly expelled from Gaza and the West Bank in 1994, when 
they were taken by military helicopter and dropped on to a barren 
mountainside in Lebanon, forbidden to return to their homes.

– ‘transfer of an occupying power of parts of its population to occu-
pied territory’, which would certainly speak to the 450,000 or so 
Israeli Jewish settlers now living on expropriated Palestinian land 
in occupied Arab East Jerusalem and the West Bank.

– ‘apartheid’, which according to the 1973 UN International Cov-
enant on Suppression of the Crime of Apartheid, includes insti-
tutionalised discrimination of any group based on criteria such as 
race, religion or nationality.
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Crimes against humanity include many of the same categories, in-
cluding such acts as deportation, ‘persecutions on political, racial or 
religious grounds in execution of or in connection with any crime’, 
or ‘other inhumane acts committed against civilian populations’. 

So, what would international protection actually look like, and how 
would the United Nations make it happen, given the reality that the 
occupying power, Israel, remains the closest ally and regional part-
ner of the United States, the most powerful veto-wielding member 
of the Security Council? The following is a step-by-step progression 
towards international protection – all predicated on the political will 
of at least one country prepared to take the lead, and a small amount 
of courage from a much larger group of countries prepared to follow, 
and to say ‘no’ to inevitable US/Israeli pressure.

Step 1: Political agreement by a group of countries in the Securi-
ty Council (most likely a combination of G-77 and some European 
members) on the necessity of a new UN-centred diplomatic frame-
work for resolving the Israeli-Palestinian confl ict and ending Israel’s 
occupation. 

Step 2: That group of like-minded states in the Security Council in-
troduces a resolution calling for international protection, resulting in 
US veto or threat to veto. This process should be as public and highly 
visible as possible. 

Step 3: The lead country proposes that in response a General Assem-
bly (GA) resolution should be passed, identifying the Security Coun-
cil as deadlocked because of the US veto or veto threat, and calling 
for the UN’s Uniting for Peace precedent to be applied. The goal is 
to assert GA control over an issue that would, under ordinary cir-
cumstances, belong solely to the Security Council because it involves 
peace and security issues. Negotiations would be diffi  cult, but the 
goal would be to convince powerful Assembly members to join the 
lead country in challenging the Council’s control of the issue. 

Grounds for applying the Uniting for Peace precedent, bringing the 
issue to the Assembly, include: 

(a) the urgency of situation on the ground; 

(b) the deterioration of diplomatic options; 

(c) the need to broaden multilateral decision-making as part of the 
democratisation of the UN.
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Step 4: Once political support in the form of a wide majority is as-
sured, the lead country brings to the General Assembly a resolution 
calling for an international protection force to be sent to the Occu-
pied Palestinian Territory, to protect civilians living under occupa-
tion as per the Fourth Geneva Convention, as well as to protect ci-
vilians aff ected by the consequences of the occupation (referring to 
Israeli civilians). 

Unresolved questions remain for the details of the resolution: UN 
police force or military force? Armed or unarmed, or light arms for 
self-protection only? What is the scope of the mandate (geographical, 
time limits)? Accountability/command structures?

Step 5: Negotiations begin to identify potential donor countries will-
ing to commit police and/or troops as well as funds for the protection 
mission, from UN general funds as well as special national contribu-
tions.

Step 6: The US and Israel oppose the resolution, campaigning actively 
to put pressure on all countries to take the resolution off  the table al-
together, or at least to vote against it. The US campaign fails because 
of the wide support for the plan, and the resolution is passed with a 
large majority.

Step 7: Israel announces it rejects General Assembly authority, even 
decisions taken under the Uniting for Peace precedent, and does not 
recognise the legitimacy of the resolution. Israel claims the resolution 
does not have the force of law, and states that it will refuse to allow 
a General Assembly protection team to enter the Occupied Palestin-
ian Territory. 

Step 8: The General Assembly president announces that the GA un-
derstands the Israeli position, but that the international community 
under R2P has an obligation to protect civilians living under occupa-
tion who are being denied the protection due them under the Fourth 
Geneva Convention, as well as civilians placed in danger by the con-
sequences of that occupation. The GA president reiterates longstand-
ing Assembly and Security Council positions calling for an end to 
the Israeli occupation, and identifi es the provision of international 
protection as an interim step, pending the end of occupation. It re-
grets Israel’s refusal to acknowledge either its own or the international 
community’s responsibility under R2P. 
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Step 9: The GA announces its plan to deploy the protection force, 
despite Israeli opposition, basing its decision on the empowering le-
gitimacy of the Uniting for Peace precedent and the necessity of the 
international community’s obligations under the Responsibility to 
Protect.

Step 10: Accompanied by journalists and camera crews from around 
the world, the UN protection force heads for Israel and Palestine, in 
four separate contingents. One group fl ies into Amman and travels to 
the Allenby Bridge; one group fl ies to Cyprus and sails to the edge 
of Israeli territorial waters; one group fl ies to Cairo and travels to the 
Rafah crossing in Gaza; one group fl ies to Beirut and travels to the 
border of northern Israel. They are denied entry by the Israeli mili-
tary; they announce they have no intention of fi ghting their way in, 
but they have an international mandate to protect vulnerable civilians 
and they intend to wait on the borders until Israel agrees to cooperate 
with the United Nations. 

Follow-on steps would depend on Israeli actions, but primarily on 
likely shifts in international public opinion and resulting changes in 
governmental positions. Following this process, the goal would be 
to launch a new UN-based diplomatic process which would bring 
together all parties to the confl ict, with the United Nations itself as 
both venue and participant leading the process. The new diplomacy 
would be based on existing international law – including all relevant 
UN resolutions, the Geneva Convention, human rights covenants, 
and more.

If, on the other hand, US/Israeli pressure succeeded in preventing 
such implementation of R2P, it would provide a vivid demonstration 
of the need to combine the goal of protecting human rights with the 
goal of democratising the United Nations to ensure that the Respon-
sibility to Protect applies to all victims of human rights violations, not 
only those oppressed by governments already in the cross-hairs of the 
UN’s most powerful members. 
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Mass violence, women, 
protection and prosecution
The Voksenåsen papers

The silence on women 
is (almost) broken 
– An introduction
John Y. Jones

‘Why is there such a silence about all this?’ The exhausted doctor had 
taken time off  from his work in the operation theatre at the women’s 
hospital in Bukavu, Democratic Republic of the Congo. 

The silent suff ering of girls and women from the never-ending, sim-
mering war in the east of Congo has become part of everyday life in 
the region. But things are changing in other respects. Not only is vi-
olence against women increasingly being recognised; women them-
selves are surfacing, taking charge, and will increasingly be the an-
swer to the needs and questions raised in Africa today. And defi nitely 
so in the Great Lakes Region.

In 2007 and 2008 Networkers SouthNorth together with Voksenaasen 
Culture Centre in Oslo, the Dag Hammarskjöld Centre in Uppsala, 
and Focus for Women and Development in Oslo, dedicated their en-
ergy to exploring the plight of women in the midst of what Joseph 
Conrad called the heart of darkness. Not only geographically in the 
Great Lakes’ region and the inner parts of Conrad’s iconic realms, but 
by probing into that part of its recent and violent past that is so fright-
eningly present it has not yet crystallized into our history books. 

As part of our eff orts we wanted to see with our own eyes what had 
been reported by the media as ripples of unrest and suff ering in the 
region. The ripples turned out to be monumental waves of atrocities 
washing over peoples and nations – violence and counter-violence 
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on an unprecedented scale. Joseph Conrad’s vision of the ugly face of 
darkness, a hundred years ago, is alive and thriving. 

The atrocities were real, but equally real and equally frightening was 
the silence that accompanied them. It’s impossible to say when it all 
started. Before or with King Leopold? With colonial looting and ex-
ploitation? In the days of Katanga’s war or Hammarskjöld’s death? Or 
with the fi rst of the genocidal waves of the last 20 years? For decades 
Congo, Rwanda, Burundi and the surrounding region have had no 
chance of fi nding their own way to self-rule, wealth, prosperity or 
just and sane social development. Analysed for centuries by anthro-
pologists, raped by multinational fortune hunters, companies, mer-
cenaries and troops, and long dependent on assistance from churches 
and aid agencies, the region seems to have turned into a quagmire of 
hopelessness.

In May and June 2008, in preparation for the conferences on the Great 
Lakes region members of Networkers SouthNorth toured Zambia, 
Congo’s South Kivu province, Rwanda and Tanzania to see the ef-
fects of the last 20 years’ strife and civil war. We saw the broken roads 
of Bukavu, once a pearl of Kivu where Belgian colonial bureaucrats 
and Scandinavian missionaries prospered on the hillsides with their 
mansions, churches and schools. We saw President Kabila opening 
new roads (not connecting Bukavu to Kinshasa as we anticipated, 
but the road from the city to the airport). We saw the immaculately 
cleansed streets of Kigali where the blood of citizens, some 14 years 
earlier, had fl owed. We saw the sterile courtrooms of the Internation-
al Criminal Tribunal for Rwanda in Arusha where the perpetrators 
of the genocide fi nally have to face their past.

But fi rst of all we met the women: women of incredible strength 
who had endured unfathomable male violence, including multiple 
rape; whose families had been ripped apart; who had had to desert 
their fi elds because of the daily threat of soldiers hiding in the bush. 
Women who strode back to the fi elds and who braved further con-
frontations. Women who knew the horrors they might meet but who 
refused to back down.
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Turning the tide?
In the last months of 2008, as we prepared for a double conference 
on ‘Women in the Land of Confl ict’, and ‘DRC Beyond Horror’, 
newspapers and TV channels were more than ever fi lled with stories 
of war, crazy African rebels, Africans against Africans: all the spec-
tacular stuff  that tabloids feed on and that confi rm the stereotypical 
hopelessness that has become a hallmark of media images of Africa 
and the developing world. Had the tide turned? Was the world com-
ing to recognise women’s suff ering but also their crucial role in what 
was happening? 

Sadly, the women heroes in the region were still ignored, as they have 
been so many times throughout the world. To the media, horror sto-
ries about bombings, killings and the brutality of soldiers are of much 
greater interest than the tremendous daily courage of women who 
stand up to violence in their villages and fi elds. Local women’s initia-
tives and their knowledge of what is being done and what more could 
be done to alleviate the hardship and suff ering were still ignored by 
the media. There was almost no coverage of women who spoke out 
against the violence despite the risk of being victimised a second time; 
of women who dared to point the fi nger at generations of men who 
had refused to let them into the halls of power but who had run away 
in the time of need. 

Well-deserving men have been praised and rewarded for their work 
in the region. But in the spirit of UN resolutions 1325 and 1820 there 
needs to be far greater recognition of women’s role if there is to be a 
better future for all in the Great Lakes region and central Africa. It is 
there for all who dare to see. 

The contributions in this section are all geared to such a refocusing. 
And they go beyond the concerns of the region itself, off ering per-
spectives on the worldwide struggle for peace, security and just and 
sustainable development, and the need to cope with the complexities 
of justice and jurisdiction. For these endeavours to succeed, it is criti-
cally important that women’s contributions and potential are recog-
nized on a dramatically wider scale than we see today.
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Accountability and complicity in 
genocide and mass violence
Alex Obote-Odora

Until the establishment of the International Criminal Tribunal for 
Rwanda (ICTR) in 1994, many political and military leaders in 
 Africa were not held accountable for serious violations of interna-
tional humanitarian law. It follows that when perpetrators are not 
held accountable for their individual criminal acts, there shall always 
be impunity. The fi ght against impunity must be conducted in a ho-
listic manner. Selective justice is a hindrance to fi ghting impunity and 
the promotion of international criminal justice. It may be recalled 
that in 1994 the crime of genocide and mass violence was commit-
ted in Rwanda. The sheer scale and scope of Rwanda’s mass atrocities 
begs the question: how could it have happened? Indeed, how could so 
many perpetrators succeed in committing so many atrocious murders 
and brutal acts throughout the entire country in such a short period 
and under the watch of the United Nations peacekeeping force? 

Currently in the Democratic Republic of the Congo (DRC), mass 
violence, and perhaps, genocide, is being committed, again under the 
watch of the United Nations peacekeeping force. In Darfur, similar 
serious violations of international humanitarian law are taking place 
under the joint watch of the African Union and the United Nations 
peacekeeping forces. In the last decade in Africa, mass violence and 
crimes against humanity, and possibly genocide, have been commit-
ted in Burundi, Kenya, Ethiopia, Chad and Uganda. Contemporary 
experience suggests that the international community is either un-
willing or unable to learn from the Rwanda tragedy.

 Understanding methods by which mass crimes are committed ne-
cessitates grasping the realisation that it could not take place without 
the participation of the leadership of the state, including infl uential 
 fi gures in the country. These leaders include but are not limited to 
political and military leaders who are either actively involved in the 
planning, organisation and instigation of the crimes or, at the very 
least, acquiesced to the commission of the crimes; the business com-
munity who fi nance armed confl icts or infl uence government poli-
cies relating to genocide and other forms of mass violence; and the 
intellectuals who provide theoretical or ideological justifi cation of 
government policies underpinning mass violence. Similarly, the sup-
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port of the population – the ordinary person – is an important ingre-
dient of mass atrocities. When good people do nothing in situations 
of mass violations of international humanitarian law, one may draw 
the conclusion that they tacitly support such violations.

Ensuring accountability means bringing an end to impunity. The 
struggle against impunity is about judicial accountability, particularly 
of those who hold or held positions of leadership at the time crimes 
were committed. 

One of the most eff ective ways to ensure the promotion and observ-
ance of international humanitarian law is by bringing to justice those 
who perpetrated these crimes, including the political and military 
leaders, journalists and intellectuals. Arguably, prosecuting the high-
level leaders is the most eff ective way of bringing about justice as, 
without the involvement or acquiescence of these leaders, it is very 
improbable the crimes could have been planned, fi nanced and ex-
ecuted on such a massive scale. 

There is little hope of preventing genocide, crimes against human-
ity and war crimes, or reassuring those who live in fear of their re-
currence, if people who have participated in carrying out these most 
 heinous crimes, and arguably are the most culpable, are left at large, 
and not held to account.

This is where the trends and developments of the past two decades in 
International Criminal Law have paved the way for bringing to  justice 
all those complicit in mass crimes. The work of the ad hoc Interna-
tional Criminal Tribunals establishes that no one is above the law and 
that no one will escape punishment for such horrendous crimes.

Holding perpetrators accountable and punishing them for their crim-
inal conduct is morally good and politically correct, even if there is no 
empirical evidence that international criminal prosecution has a de-
terrent eff ect. If international criminal law prosecution had  deterrent 
eff ects, after the Rwanda genocide there ought to have been no mass 
killings in the DRC, Northern Uganda or Darfur. Yet, it is important 
and relevant, in the context of fi ghting impunity, that the legal frame-
work of international criminal law is conceptualised in such a way as 
to make it possible to assign criminal responsibility to as many dif-
ferent types of perpetrators, to make them accountable and the fi ght 
against impunity meaningful.
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I will discuss the concept of prosecuting those complicit in mass 
crimes in the context of the Rwanda genocide and the work of the 
ICTR, as the experience of the Tribunal and the groundbreaking 
work it has accomplished provides great insight into the obstacles 
of prosecuting those complicit in mass crimes, provides examples of 
how leaders can be brought to account and provides reasons as to the 
necessity of ensuring International Criminal Law can be brought to 
bear against all those involved in such heinous crimes.

International justice as a necessary means of achieving ac-
countability
The prosecution of perpetrators of mass crimes is a complex and com-
plicated matter. Where possible, in the aftermath of confl ict, national 
trials ought to play a large role in determining accountability and re-
storing local, regional and national institutions of the state.  National 
trials often can deal with a greater number of perpetrators and take 
place inside the states where the atrocities occurred. The process helps 
to re-establish state institutions, to rebuild the judiciary and to fur-
ther strengthen the rule of law. National trials make a signifi cant con-
tribution to the search for justice and in restoring peace, as individu-
als are able to participate in compelling leaders to account for their 
criminal activities.

While domestic justice systems should be the fi rst resort in pursuit of 
accountability, where domestic authorities are unwilling or unable to 
prosecute violators at home, the role of the international community 
becomes crucial. The establishment by the Security Council of the ad 
hoc tribunals to punish the perpetrators of grave crimes has, as in the 
case of the International Criminal Tribunal for the former Yugoslavia 
(ICTY) and the ICTR, proved successful. 

National systems will not always be capable or willing to bring justice 
for atrocities in all cases. This is particularly true in post-confl ict situ-
ations where justice systems have been either partially or completely 
destroyed. Signifi cantly, prosecution of perpetrators should not be 
seen as ‘Victor’s Justice’; that is, when the party that ‘won’ the armed 
confl icts prosecutes the defeated. As a result, international justice will 
remain a crucial option.

For example, in the absence of the ad hoc tribunals, there would have 
been a massive justice defi cit in the countries they serve. This is true 
of the situation in Rwanda after the 1994 tragedy and the former Yu-
goslavia after the 1993 armed confl ict.
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Rwanda had been devastated by war and the parallel genocide and 
was without the means or the institutional capacity to bring the per-
petrators to justice without external intervention. In Rwanda, from 
1959, past abuses were committed with impunity. Thus, when orders 
to eliminate Tutsi were issued down the ranks of hierarchy in the ear-
ly 1990s, those who joined in the carnage acted without fear that their 
crimes would result in criminal prosecution and punishment.

The United Nations Security Council recognised that serious vio-
lations of international humanitarian law had been committed in 
Rwanda and established the ICTR to prosecute persons responsible 
for genocide and other serious violations of international humani-
tarian law that occurred in Rwanda in 1994. In resolution 955, the 
Security Council expressed its determination to ‘put an end to such 
crimes’, convinced that such prosecutions would serve the ends of 
justice and ‘contribute to the process of national reconciliation and to 
the restoration and maintenance of peace.’1

Expectations of impunity were challenged when the Prosecutor of the 
ICTR submitted his fi rst indictments in late 1995 and early 1996.

In the Rwandan context, national and international trials, together 
with the Gacaca system (a Rwandan traditional court at which law-
yers do not appear either for the Prosecution of for Defence, with lay 
judges presiding), have worked simultaneously to complement each 
other’s work and to bring accountability to the devastatingly high 
number of perpetrators of the genocide.

What, then, is the role of other mechanisms such as truth and reconcili-
ation commissions or panels of inquiry? While those mechanisms play 
a key role in contributing towards reconciliation and peacebuilding, 
the nature of those institutions does not necessarily compel a leader or 
authority fi gure to account for his or her criminal acts. What is clear 
is that seeking justice through institutions of the law is one of the best 
means of determining responsibility for acts of genocide, war crimes, 
crimes against humanity and other gross violations of human rights. 

The targets of international justice
From the outset, it is important to defi ne the parameters of the dia-
logue on accountability. Who or what can be brought to account in 
a criminal sense for international crimes such as genocide, crimes 
against humanity and war crimes? Here, a distinction must be drawn 

1 UN Document S/RES/955 of 8 November 1994.
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between moral responsibility and the concept of criminal liability. 
While moral outrage and indignity may attach to certain organisa-
tions for their roles played in mass crimes, such as the infamous situ-
ation of the churches in Rwanda, the interim government or the In-
terahamwe, the international community cannot discuss this role in 
terms of criminal responsibility. Individual members of the Church, 
the Interim Government or the Interhamwe are prosecuted for their 
individual acts or omission, and the organisations to which they be-
longed are not criminalised and do not bear any criminal responsibil-
ity. The very basic reason for this comes down to proving the mens 
rea, or the mental element of the crime, which is obviously an element 
that must attach to an individual and cannot pertain to an organisa-
tion, as such. International criminal law has focused on the individu-
al, steering clear of any connotation of guilt by association.

The ad hoc tribunals have settled that the top leaders can be made to 
account for mass crimes. Given the number of potential perpetrators 
in the Rwandan context, the ICTR focused on targeting the leader-
ship without whose evil architecture and encouragement these egre-
gious crimes would probably never have been committed. The ques-
tion of whether a head of state could be held personally accountable 
for breaches of international law remained unanswered. The ICTR 
made it clear that sovereign immunity no longer applied: individuals, 
even heads of state could be held accountable for breaches of those ob-
ligations. The ICTR was the fi rst international tribunal post-Nurem-
berg to focus its eff orts on the highest echelons of leadership for geno-
cide and other serious violations of international humanitarian law. 
The guilty plea and subsequent conviction of Jean Kambanda, former 
prime minister of Rwanda, made it clear that sovereign impunity no 
longer applied. The guilty plea of Prime Minister Kambanda was the 
fi rst time ever that the head of a government had been convicted un-
der an international treaty before an international criminal tribunal. 
The eff ect of this legal precedent was seen shortly afterwards when 
the United Kingdom’s House of Lords ruled that General Pinochet, 
the former president of Chile, was not immune from prosecution 
for international crimes. General Pinochet, after the overthrow and 
murder of the elected President Allende of Chile, sent his army on 
the rampage, killing supporters of President Allende including many 
members of his political party. The death of General Pinochet denied 
justice to many Chileans who were victims of massive and systematic 
violation of international humanitarian law. The subsequent indict-
ment of Slobodan Milosevic at the ICTY and Charles Taylor at the 
Special Court for Sierra Leone (SCSL) suggest that, in principle, no 
head of state can now escape accountability for humanitarian crimes, 
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even if, like Milosevic, he or she dies before the completion of the 
criminal process.

Prosecuting senior offi  cials for serious violations of international hu-
manitarian law where there are a large number of victims is a com-
plex and expensive process regardless of whether the cases are tried 
before national or international courts. These prosecutions tend to 
involve massive amounts of evidence that must be analysed and clas-
sifi ed by crime scene, type of crime and alleged perpetrator. 

The individuals prosecuted by the ICTR have come from all ranks of 
Rwanda’s leadership: the central government, military, local govern-
ment, business, the clergy, the media, the intelligentsia, corporate ex-
ecutives and political party operatives. The cases completed so far in-
volve one prime minister, fi ve ministers, three préfets, seven bourgmes-
tres and several others holding leadership positions in 1994. The trials 
in progress involve 19 accused: six ministers, one parliamentarian, 
three préfets, three bourgmestres, eight military offi  cers and others hold-
ing leadership positions. In this way, the Offi  ce of the Prosecutor 
has attempted to ensure accountability through the prosecution of a 
cross-section of the leadership throughout Rwanda.

In addition to adopting this thematic approach targeting the former 
leadership, the ICTR has sought to prosecute suspects according to 
the location of their alleged crimes, ensuring that key perpetrators in 
all the regions were brought to account. This geographic spread was 
particularly necessary because the crimes were committed through-
out Rwanda, rendering it imperative, in the interests of justice, to 
reach all the communities involved in equal measure.

In many cases, these individuals had found safe haven abroad and 
were comfortably beyond the reach of Rwandan judicial authorities.

Much of the work of the ICTR, in prosecuting the leadership group, 
has been possible due to the cooperation of states with the United 
Nations. In fact, the very idea of international criminal justice for 
violations of international humanitarian law is predicated on the co-
operation of states with the tribunals and courts. Without the coop-
eration of states, it is highly unlikely that the leadership group could 
ever have been prosecuted as many of them sought refuge in vari-
ous countries following the takeover by the Rwanda Patriotic Front 
(RPF) of Kigali in July 1994 – many of these countries cooperated 
with the United Nations as the United Nations was able to call on 
member states to meet their obligations.
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The basis for achieving accountability: the jurisprudence
While the ICTR has focused on prosecuting the leaders of the geno-
cide, ascribing responsibility to leaders who were often not present 
at massacre scenes or the crime sites presents a myriad of diffi  culties 
in establishing the guilt of the accused. In some situations, the cul-
pability may arise from positive acts of the accused – he or she gave 
orders to kill or instigated a massacre or there is evidence he or she 
participated in planning or organising the atrocities. The legal theo-
ries attaching to such direct participation are more straightforward. 
Leaders can be complicit in crimes through these more direct modes 
of liability. 

However, in many cases of this nature, it is not so simple to ascribe 
criminal responsibility to the actions or inactions of leaders, particu-
larly as you move further up the hierarchical ladder. The roles played, 
while equally grave, become more indirect and the direct links to the 
crimes being committed on the ground become increasingly vague 
and distant. 

How does international law attribute blame to those who wield in-
fl uence and power without sullying their own hands? In the context 
of understanding all the ways to criminalise the diff erent forms of 
complicity, a particularly interesting dilemma arises in considering 
the case of omissions, which is a typical situation arising in respect of 
high-level leaders. How does one prosecute a leader who has failed 
to stop a crime, or, conversely, who let a crime occur? Does crimi-
nal liability attach to the bystander witnessing a crime, with the term 
witnessing being used here in both its literal and fi gurative sense? In 
criminal law, where does the moral responsibility cross the line into 
legal responsibility? The concept of criminalising omissions is an in-
tegral part of the theory of complicity in respect of leaders and is cru-
cial in capturing the culpability of the upper echelons of leadership.

The jurisprudence of the ad hoc tribunals has provided many alternative 
modes of framing a leader’s complicity in mass crimes and has provided 
a number of ways of holding a leader criminally responsible when he or 
she has acquiesced in a crime or allowed such a crime to take place. 

Accomplice liability: The general legal context

An accomplice is a person who facilitates or encourages another (a 
direct perpetrator) to commit a criminal act. Accomplice liability in-
volves two mental states. First, an accomplice must intend to assist 
the principal perpetrators. Thus, it is necessary to evaluate an accom-
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plice’s mental state vis-à-vis his assistance to the principal perpetrator. 
Second, it is further necessary to evaluate an accomplice’s mental state 
vis-à-vis the substantive crime committed by the principal perpetra-
tor (Obote-Odora 2002: 375). 

In establishing accomplice liability, the Prosecutor must prove that 
the accused acted intentionally. Proof of accomplice liability as to the 
substantive crime requires that the Prosecutor establishes that the ac-
complice intended, that is, the accomplice possessed a mental state of 
purpose, to assist in the commission of the crime. Or that the accom-
plice knew that he was assisting in the commission of the crime, that 
is, the accomplice possessed a knowing mental state at the time he 
provided assistance to the principal perpetrator (ibid.).

The intent element imposes individual criminal responsibility in cir-
cumstances where an accomplice either intended to commit the crimi-
nal act, or if he believed with substantial certainty that his act would 
cause the intended result. To that extent, an accomplice must mani-
fest a conscious desire to assist in the realisation of the perpetrator’s 
criminal objective. Consequently, an accomplice must act with the 
intention of infl uencing, encouraging or assisting the perpetrator to 
engage in the act constituting the crime (ibid.).

Historically, acts of complicity have been considered criminal and 
punishable under customary international law,2 and treaty law.3 A 
review of the cases prosecuted by the International Military Tribu-
nal (IMT) show that many of the accused persons were convicted as 

2 See, for example, France v. Wagner et al. (1948), 3 Law Reports of the Trials of War 
Criminals 23, pp.40-42 and 94-95 (Permanent Military Tribunal at Strasbourg); United 
States v. Weiss, (1948), 11 Law Reports of the Trials of War Criminals 5 (General Military 
Court of the United States Zone); see also ‘Provisions Requiring Attempts, Complicity 
and Conspiracy’ (1948), 9 Law Reports of the Trials of War Criminals, pp.97-98; 
‘Inchoate Off ences’ (1948), 15 Law Reports of the Trials of War Criminals 89; ‘Questions 
of Substantive Law’ (1948) 1 Law Reports of the Trials of War Criminals 43.

3 See agreement for the Prosecution and Punishment of Major War Criminals of the 
European Axis, and Establishing the Charter of the International Military Tribunal 
(1951) 82 IMTS 279, annex. Article 6 in part reads: ‘Leaders, organisers and accomplices 
participating in the formulation or execution of a common plan or conspiracy to 
commit any of the foregoing crimes are responsible for all acts performed by any 
persons in execution of such plan.’ Similarly, Article II.2 of Control Council Law No.10 
established criminal responsibility for individuals who were accessory to a crime, took 
a consenting part therein, and were connected with plans or enterprises involving 
its commission of any such crime. See Control Council Law No. 10, Punishment of 
Persons Guilty of War Crimes, Crimes Against Peace and humanity, 20 December 
1945, Offi  cial Gazette of the Control Council of Germany, No. 3 Berlin, 31 January 1946.
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accomplices and not as direct perpetrators.4 Similarly, accused per-
sons who were convicted by national courts of the United States, 
the United Kingdom, France and the Soviet Union under Control 
Council Law No. 10 in their respective controlled zones in Germany 
were convicted as accomplices and not as direct perpetrators.5 Signifi -
cantly, after the Nuremberg trials, on the directive of the United Na-
tions General Assembly, the ‘Nuremberg Principles’ were formulated 
by the International Law Commission and the Principles recognised 
complicity as a crime under international law.6

The jurisprudence of the ICTY and ICTR has recognised complicity 
as a mode of liability consistent with the general principles of criminal 
law and customary international law.7 The ICTR Statute has incor-
porated complicity as a mode of liability in its Article 6(1) (Article 7(1) 
in the ICTY Statute) and addressed aspects of accomplice liability that 
relate to omissions in Article 6(3) (Article 7(3) in the ICTY Statute). I 
will briefl y discuss the ICTY and ICTR jurisprudence on accomplice 
liability. commencing with Article 6(1) of the ICTR Statute.

Accomplice liability: Article 6(1) of the ICTR Statute

Article 6(1) of the ICTR Statute provides: 

A person who planned, instigated, ordered, committed or other-
wise aided and abetted in the planning, preparation or execution of 
a crime referred to in articles 2 to 4 of the present Statute, shall be 
individually responsible for the crime. [Emphasis mine]

4 See the Trial of Bruno Tesch & 2 others [The Zyclon B Case] 1 Law Reports of War 
Criminals 93 (1949) at p.94, where the Prosecutor submitted that: ‘Knowingly to supply 
a commodity to a branch of the State which was using that commodity for the mass 
extermination of Allied civilian nations was a crime, and that the people who did it 
were war criminals for putting the means to commit the crime into the hands of those 
who actually carried it out.’ Two of the accused were convicted of knowingly supplying 
the gas; one had actual knowledge of the use being put to the poison, whereas the 
other had knowledge imputed to him by virtue of his position as second in command 
and his access to relevant documents. In contrast, in the case of I.G. Farben,the IMT 
concluded that company executive reasonably believed that the gas shipped to 
concentration camps were being deployed for lawful purposes [See United States 
v. Krauch, 8 Trials of War Criminals Before the Nuremberg Military Tribunals Under 
Control Council Law, No. 10 at pp.1080, 1168-72(1952)]

5 Ibid.

6 Article VI of the Nuremberg Principles states: ‘Complicity in the commission of a crime 
against peace, war crime, or a crime against humanity as set forth in Principle VI is a 
crime under international law.’ See Principles of Nuremberg Charter and Judgement 
Formulated by the International Law Commission, G.A. Res.177A(II); Report of the 
International Law Commission Covering Its Session, 5 June to 29 July 1950, UN 
Doc.A/316, p.12, Article VII.

7 Prosecutor v. Tadic (Case No. IT-94-T), Trial Chamber judgement identifi ed a customary 
law basis for criminalisation of accessories or participants see paras. 666 and 669.
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This provision covers fi rst and foremost the physical perpetration of a 
crime by the off ender himself, or the culpable omission of an act that 
was mandated by a rule of criminal law.8 This Article covers various 
stages of the commission of a crime, ranging from its initial planning 
to its execution, through its organisation. In addition to responsibil-
ity as principal perpetrator, an accused can be held responsible for the 
criminal acts of others where he plans with them, instigates them, 
orders them or aids and abets them to commit those acts. The juris-
prudence of the ad hoc tribunals has developed in the context of the 
principle that ‘all those who have engaged in serious violations of in-
ternational humanitarian law, whatever the manner in which they 
may have perpetrated, or participated in the perpetration of those 
violations, must be brought to justice’.9

Article 6(1) makes provision for accomplice liability, notably, indi-
vidual criminal responsibility arising from aiding and abetting in the 
planning, preparation or execution of the crimes within the tribunal’s 
jurisdiction.10

Probably all criminal law systems punish accomplices, that is, those 
who aid, abet, counsel and procure or otherwise participate in crimi-
nal off ences, even if they are not the principal off enders. For example, 
the ICTY has held that ‘individuals may be held criminally respon-
sible for their participation in commission of off ences in any of sev-
eral capacities is in clear conformity with general principles of crimi-
nal law’.11 Accomplice liability is one way to ensure that all manner 
of commission, including omission, is captured in a criminal sense. 
Some of these persons who stood by and did nothing may, if they 
have a duty to act, under criminal law principles, be classifi ed as ac-
complices and therefore could bear individual criminal responsibility 
for the substantive crimes committed by direct perpetrators as persons 
who aided and abetted the crimes.

Many international and domestic criminal law systems provide for the 
punishment of accomplices (Schabas 2000). For instance, enshrined 
within the Nuremberg Principles is the notion that ‘complicity in 
the commission of a crime against peace, a war crime, or a crime 
against humanity…is a crime under international law.’12 As the ICTY 

8 Prosecutor v. Tadic, (Case No.IT-94-A), Appeal Judgement, at para. 188.

9 Ibid., at para. 190.

10 Prosecutor v. Akayesu, (Case No. ICTR-96-4), Trial Judgement, at paras. 525 and 526. 

11 Prosecutor v. Delalic et al. (Case No. IT-86-21-T) Trial Chamber judgement, at para. 321.

12 Tadic, supra, note 7. 
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Appeals Chamber suggested, ‘[a]lthough only some members of the 
group may physically perpetrate the criminal act…the contribution 
of the other members of the group is often vital in facilitating the 
commission of the off ence in question. It follows then that the moral 
gravity of such participation is often no less – or indeed no diff erent – 
from that of those actually carrying out the acts in question’.13 Indeed, 
‘[c]omplicity is sometimes described as secondary participation, but 
when applied to genocide, there is nothing secondary about it. The 
“accomplice” is often the real villain, and the “principal off ender” a 
small cog in the machine. Hitler did not, apparently, physically mur-
der or brutalise anybody; technically, he was only an accomplice to 
the crime of genocide’ (Schabas 2001: 439).

The concept of complicity, in a strict legal sense, is closely related to 
the concept of aiding and abetting. Both are modes of liability although 
aiding and abetting is expressly mentioned in Article 6(1) while com-
plicity is not. Because of this close link between complicity and aiding 
and abetting as modes of liability, there has been some confusion be-
tween complicity as a mode of liability under Article 6(1), on the one 
hand, and complicity in genocide as a crime, under Article 2(3)(e), on 
the other hand. A further confusion is the treatment by some scholars 
and jurists of aiding and abetting genocide as a crime when in fact there is 
no crime in law or in the ICTY and ICTR Statutes known as ‘aiding 
and abetting genocide’. On the other hand, the crime of genocide un-
der Article 2 of the ICTR Statute can be, and has been, committed by 
means of aiding and abetting, but the act of aiding and abetting genocide 
does not create a new crime under the ICTR Statute or the Genocide 
Convention of 1948. As a result, because the phrase aiding and abetting 
is thought to be in some respects indistinguishable from the concept of 
complicity, some scholars and jurists alike have been confused by the 
existence in one instrument of provisions for the punishment of both 
one who aids and abets the crime of genocide and one who commits the 
crime of complicity in genocide. 

The jurisprudence of the ICTY and ICTR has not suffi  ciently clari-
fi ed the confusion because acts that amount to aiding and abetting 
can also constitute the material element of the crime of complicity 
in genocide and may also capture additional acts outside the scope 
of aiding and abetting. According to the ICTY Appeals Chamber in 
Krstic, ‘the terms “complicity” and “accomplice” may encompass con-
duct broader than that of aiding and abetting’.14 The ICTR Appeals 

13 Tadic, supra, note 8, Appeal Judgment, at para. 191.

14 Prosecutor v. Krstic, (Case No. IT-98-33), Appeal Judgement, at para. 139.
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Chamber in Ntakirutimana also accepted that other forms of complic-
ity, beyond aiding and abetting, could exist.15 However, in the two 
cases, Krstic and Ntakirutimana, the Appeals Chamber is comparing 
complicity as a mode of liability with aiding and abetting, another 
mode of liability. The Appeals Chamber is not comparing modes of 
liability (complicity as accomplice liability and aiding and abetting) 
with a crime (complicity in genocide) because the two cannot be 
compared as they are so very diff erent: one being a substantive crime, 
and the other a mode of liability.

While the Appeals Chamber has opined that complicity would also 
capture acts additional to those that have been characterised as aid-
ing and abetting, no illustration of what might constitute acts falling 
outside the scope of aiding and abetting has yet presented itself in the 
jurisprudence of the tribunals. It is diffi  cult to speculate what might 
constitute a broader actus reus for complicity that would not also be 
caught by the wide defi nition of aiding and abetting that has already 
been cited above, but such diffi  culty does not preclude the possibil-
ity that such a situation could arise, particularly in the context of the 
multifaceted and complex factual matrices encountered in the com-
mission of international crimes involving multiple perpetrators and 
their accomplices.

Therefore, in most cases (if not all) arising before the tribunal, the 
material facts underpinning a charge of complicity in genocide could 
equally well support a charge of aiding and abetting genocide. In al-
most all cases, leaving aside the possibility that complicity in geno-
cide may encompass conduct that goes beyond aiding and abetting, 
the description of what constitutes aiding and abetting also suffi  ces 
for the material element of the crime of complicity in genocide. For 
instance, both Elizaphan Ntakirutimana and Laurent Semanza were 
convicted as accomplices of genocide by the ICTR. But Elizaphan 
Ntakirutimana was convicted of genocide (under Article 2) by means 
of aiding and abetting the crime of genocide under Article 6(1), whereas 
Laurent Semanza was convicted of the crime of complicity in geno-
cide (under Article 2(3) (e)), by means of committing the crime of com-
plicity in genocide under Article 6(1). The distinction here is that Eliza-
phan Ntakirutimana had the specifi c intent (dolus specialis) to commit 
genocide while Laurent Semanza knew or had reason to know that the 
principal perpetrators had the specifi c intent to commit genocide, 
hence his conviction for complicity in genocide rather than the crime 
of genocide.

15 Prosecutor v. Ntakirutimana, (Case No. ICTR-96-10), Appeal Judgement, at para. 500.
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Aiding and abetting ‘consists of practical assistance, encouragement, 
or moral support which has a substantial eff ect on the perpetration of 
the crime’.16 The ICTY Appeals Chamber has held that aiding and 
abetting, as a form of participation in a crime, may occur before, dur-
ing, or after the principal crime has been perpetrated.17 Such a defi ni-
tion would capture the conduct of an accessory after the fact, in ad-
dition to that of a person who assists or encourages before or during 
the fact. What is crucial is that the support of the aider and abettor, 
however it relates in time to the principal occurrence, must have a 
substantial eff ect upon the perpetration of the crime. 

The requisite mental element of aiding and abetting, and complic-
ity in genocide, as a crime, where the underlying acts constitute acts 
of aiding and abetting, is knowledge that the acts performed assist the 
commission of the specifi c crime of the principal perpetrator. In par-
ticular, in cases of crimes requiring specifi c intent, such as genocide, 
it is not necessary to prove that the aider and abettor shared the mens 
rea (dolus specialis) of the principal perpetrator, but that he must have 
known of the principal perpetrator’s specifi c intent.18 At the time that 
the accused provided support to the principal perpetrators he must 
have known the specifi c intent of the perpetrators.

So, for example, if an accused knowingly aided or abetted (or both) 
another in the commission of a murder, while being unaware that 
the principal was committing such a murder, with the intent to de-
stroy, in whole or in part, the group to which the murdered victim 
belonged, the accused could be prosecuted for being complicit in the 
murder, but not for being complicit in genocide. However, if the 
accused knowingly aided and abetted in the commission of such a 
murder while he knew or had reason to know that the principal was 
acting with genocidal intent, the accused would be an accomplice to 
genocide, even though he did not share the murderer’s intent to de-
stroy the group. 

The scenario of the witnessing bystander can, and has been, addressed, 
by the jurisprudence of the ad hoc tribunals. In the case of aiding and 
abetting by omission, it is accepted that the causation standard is that 
the acts or omissions have a substantial eff ect on the commission of 

16 Prosecutor v. Blaskic, (Case No. IT-95-14), Appeal Judgement, at para. 46.

17 Ibid., para. 48.

18 Prosecutor v. Seromba, (Case No.IT-ICTR-2001-66), Appeal Judgement, at para. 56.
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the crime. However, the prosecution must point to ‘specifi c acts or 
omissions that support a conviction for aiding and abetting’.19

A person who, by his mere presence in a group of aggressors, provid-
ed moral support to the assailants can be liable as an accomplice. In 
the Tadic judgment of the ICTY, the Chamber stated that: 

...if the presence can be shown or inferred, by circumstantial or 
other evidence, to be knowing and to have a direct and substan-
tial eff ect on the commission of the illegal act, then it is suffi  cient 
on which to base a fi nding of participation and assign the criminal 
culpability that accompanies it.20 

An important element in this type of culpability is that the omis-
sion must have a substantial eff ect on the commission of the crime. A 
common situation in the cases of the ICTR involves the presence of 
a person in authority, who is expected to intervene, at the scene of a 
crime. Such a presence could ‘bestow legitimacy on, or provide en-
couragement to, the actual perpetrator’.21 The prosecution must put 
emphasis on the impact of such a presence, showing how it lent le-
gitimacy or encouragement to the acts of the principal. Notably, for 
the Semanza Trial Chamber: ‘Criminal responsibility as an “approv-
ing spectator” requires the actual presence during the commission of 
the crime or at least presence in the immediate vicinity of the scene 
of the crime, which is perceived by the actual perpetrator as approval 
of his conduct.’22 

The Trial Chamber in the Blaskic Judgement stated: ‘ In this respect, 
the mere presence at the crime scene of a person with superior au-
thority, such as a military commandant, is a probative indication for 
determining whether that person encouraged or supported the per-
petrators of the crime.’23

Another Trial Chamber noted: ‘It is not the position of authority it-
self that is important, but rather the encouraging eff ect that a person 
holding the offi  ce may lend to events.’24 

19 Prosecutor v. Gacumbitsi, (Case No.ICTR-01-64), Appeal Judgement, at para. 140.

20 Tadic, supra, note 7, at para. 689.

21 Prosecutor v. Limaj et al., (Case No.IT-03-66), Trial Judgement, at para. 517; Prosecutor v. 
Bisengimana, (Case No. ICTR-95-1), Trial Judgement, at para. 34.

22 Prosecutor v. Semanza, (Case No. ICTR-97-20), Trial Judgement, at para. 386.

23 Prosecutor v. Blaskic, (Case No. IT-95-14), Trial Judgement, at para. 284.

24 Prosecutor v. Ndindabahizi, (Case No. ICTR-01-71), Trial Judgement, at para. 457.
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Liability is therefore proved by showing that: (a) the accused’s in-
action had an encouraging or approving eff ect on the perpetrators; 
(b) the eff ect was substantial; and (c) the accused knew of this eff ect 
and of the perpetrator’s criminal intention, albeit without necessarily 
sharing the perpetrators’ criminal intent.25 

Accomplice liability as read into Article 6(3) of the ICTR Statute.

The act of aiding and abetting, when viewed in the context of the 
presence of a person in authority who is expected to intervene to stop 
the commission of a crime, creates a subtle and indirect relationship 
between accomplice liability (aiding and abetting) under Article 6(1) 
and a superior’s responsibility under Article 6(3) of the ICTR Stat-
ute. For example, Article 6(3) deals with omission in the context of 
a superior who ‘knew’ or ‘had reason to know’ that a subordinate 
was about to commit such acts or had done so and the superior failed 
to take necessary and reasonable measures to prevent such acts or to 
punish the perpetrators thereof. Thus, under Article 6(3), the crimi-
nal act is an omission – the failure to act – that is, failure by an ac-
cused to prevent the commission of the crime, or after the crime has 
been committed, the failure to punish the principal perpetrator. In 
both situations, the accused is not a principal perpetrator. On the 
other hand, responsibility under Article 6(1) is premised on providing 
positive assistance to a principal perpetrator – that is, an accused be-
ing complicit in crimes committed by another person through aiding 
and abetting the principal perpetrator.

To that extent, the fi rst and perhaps most obvious form of attaching 
liability to an authority fi gure is through the theory of superior or 
command responsibility, which by its very nature is aimed at crimi-
nalising a superior’s failure to act, the classic form of omission. Here, 
however, the superior’s complicit acquiescence arises out of a specifi c 
duty to act as stipulated in Article 6(3) of the ICTR Statute.26 

25 Prosecutor v. Kayishema and Ruzindana (Case No. ICTR-95-A), Appeal Judgement, at 
para. 201 (approving that an accused may ‘ incur individual responsibility provided he 
is aware of the possible eff ect of his presence (albeit passive) on the commission of 
the crime; Prosecutor v. Krnojelac, (Case No. IT-97-25), Trial Judgement, at para. 89 (‘ 
Presence alone at the scene of the crime is not conclusive of aiding and abetting unless 
it is demonstrated to have a signifi cant legitimising or encouraging eff ect on the principal 
off ender’ ). 

26 Article 6(3) of the ICTR Statute provides: ‘The fact that any of the acts referred to in 
Articles 2 to 4 of the present Statute was committed by a subordinate does not relieve 
his or her superior of criminal responsibility if he or she knew or had reason to know that 
the subordinate was about to commit such acts or had done so and the superior failed 
to take the necessary and reasonable measures to prevent such acts or to punish the 
perpetrators thereof.’ 
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To hold a superior responsible, the jurisprudence of the ad hoc tribu-
nals has established that four elements must be satisfi ed: (i) the exist-
ence of a superior-subordinate relationship; (ii) the superior must be 
aware of his position and have the ability to exercise that authority; 
(iii) the superior knew or had reason to know that the criminal act 
was about to be or had been committed; and (iv) the superior failed 
to take the necessary and reasonable measures to prevent the criminal 
act or punish the perpetrator thereof.

It is the position of command over the perpetrator that forms the legal 
basis for the superior’s duty to act, and for his corollary liability for 
a failure to do so.27 The cornerstone to establishing criminal liabil-
ity under the theory of superior/command responsibility is demon-
strating that the superior had ‘eff ective control’ over the subordinate, 
which has been defi ned as ‘the material ability to prevent and punish 
criminal conduct’.28 

The jurisprudence of the ad hoc tribunals has interpreted the con-
cepts of superior/command and subordination in a relatively broad 
sense. Command does not arise solely from the superior’s formal 
or de jure status,29 but can also be ‘based on the existence of de facto 
powers of control’.30 In this respect, the necessity to establish the ex-
istence of a hierarchical relationship between the superior and the 
subordinate does ‘not […] import a requirement of direct or formal 
subordination’.31

One very important aspect of the development of this line of jurispru-
dence at the ICTR is that it has been established, without doubt, that 

27 Prosecutor v. Aleksovski, (Case No. IT-95-14/1), Appeal Judgement, at para. 76. See also 
International Committee of the Red Cross (ICRC) Commentary to the Additional 
Protocols I and II of 1977 to the four Geneva Conventions of 1949, which states that 
‘responsibility for a breach consisting of a failure to act can only be established if the 
person failed to act when he had a duty to do so’, at p. 1010. See also the International 
Law Commission (ILC) Commentary, p. 36.

28 Prosecutor v. Mucic et al. (hereafter ‘ elebi i’ , (Case No. IT-96-21), Appeal Judgment, at 
para. 256.

29 Ibid., at para. 193.

30 Ibid., at para. 195. The Appeal Chamber in elebi i stated that a superior vested with 
de jure authority who does not have eff ective control over his or her subordinates 
would therefore not incur criminal responsibility pursuant to the doctrine of superior 
responsibility, whereas a de facto superior who lacks formal letters of appointment or 
commission but, in reality, has eff ective control over the perpetrators of off ences would 
incur criminal responsibility where he failed to prevent or punish such criminal conduct, 
at para. 197

31 Ibid. at para. 303 (emphasis in the original). 
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the concept of command responsibility can attach to civilian leaders. 
The idea that command responsibility can be based on the existence 
of de facto powers of control widens the scope within which to capture 
the culpability of leaders. 

So, for example, Clement Kayishema, who was the préfet of Kibuye 
prefecture, was the fi rst ICTR-accused person to have been found 
guilty, in part, pursuant to the theory of command responsibility, 
notwithstanding that he was a civilian. 

On the basis of several pieces of Rwandan legislation, Kayishema was 
found to have exercised de jure control over the bourgmestres of the pre-
fecture, and, thereby, indirectly over the communal police,32 as well 
as de jure control over the gendarmerie. 

However, on the specifi c facts detailing his actual involvement in the 
crimes, Kayishema was also found, on the basis of the actual con-
trol he wielded over all the assailants including gendarmes, soldiers, 
prison wardens, armed civilians and members of the Interahamwe, 
to have exercised de facto control over these individuals and entities.33 
The Trial Chamber found that Kayishema was often identifi ed trans-
porting or leading many of the assailants to the massacre sites. He 
was regularly identifi ed, for example, in the company of members 
of the Interahamwe – transporting them, instructing them, reward-
ing them, as well as directing and leading their attacks. The Trial 
Chamber, therefore, was satisfi ed that Kayishema had strong affi  lia-
tions with these assailants, and his command over them at each mas-
sacre site, as with the other assailants, was clearly established by wit-
ness testimony.34 

In Kajelijeli, the issue of the nature of a civilian’s de facto authority 
was again raised. The Appellant argued that the exercise of de facto 
authority as a civilian must be ‘accompanied by the trappings of the 
exercise of de jure authority’ and that such ‘trappings include aware-
ness of a chain of command, the practice of issuing and obeying or-
ders and the expectation that insubordination may lead to discipli-

32 See Prosecutor v. Kayishema & Ruzindana, (Case No. ICTR-95-1), Trial Chamber’s fi ndings 
at paragraphs 482, 483, 488 and 499. Notably, the Trial Chamber relied on Rwanda’s 
national law: Loi sur l’organisation de la commune, 1963, Décret-Loi organisation et 
fonctionnement de la préfecture, 11 March 1975.

33 Kayishema and Ruzindana, supra, note 25, Appeal Judgement, at para. 299.

34 Kayishema and Ruzindana, supra, note 32, Trial Judgement, at para. 501.
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nary action’.35 The Appeals Chamber recalled that, under the ‘eff ec-
tive control’ test, there is no requirement that the ‘control exercised 
by a civilian superior must be of the same nature as that exercised by 
a military commander’. Rather, it is suffi  cient that the ‘accused exer-
cises the required “degree” of control over his subordinates, namely 
that of eff ective control’.36 

However, attaching command responsibility to a civilian leader can be 
a very thorny issue. Although the authority and leadership role held by 
the accused were often tantamount to liability, such evidence – even 
where it was demonstrated that members of the community followed 
orders given by the accused – was not suffi  cient to establish a superior-
subordinate relationship with the requisite eff ective control. Further, 
even for a person of high offi  ce and authority, it is generally accepted 
that presence alone is insuffi  cient and liability will not be automatic. 

In Kvocka, the Appeals Chamber upheld an inference of guilt where an 
omission was combined with a series of other fi ndings concerning the 
position and conduct of the accused, namely: he held a high-ranking 
position in the camp and had some degree of authority over the guards; 
he had suffi  cient infl uence to prevent or halt some of the abuses but 
made use of that infl uence only very rarely; he carried out his tasks 
diligently, participating actively in the running of the camp; through 
his own participation, in the eyes of other participants, he endorsed 
what was happening in the camp. Kvocka’s failure to intervene more 
frequently was an omission; but its signifi cance in proving the criminal 
mental state of the accused, and its consequence for the victims, de-
pended on a series of positive acts preceding the omission.37 

It should be kept in mind that repeated inactivity in itself can consti-
tute aiding and abetting, since the constant and continual silence on 
the part of an authority fi gure becomes encouragement for the com-
mission of future crimes. The Blaskic Trial Chamber held, ‘the failure 
to punish past crimes, which entails the commander’s responsibility 
under Article 7(3), may, pursuant to Article 7(1) and subject to the ful-
fi lment of the respective mens rea and actus reus requirements, also be 
the basis for his liability for either aiding and abetting or instigating 
the commission of future crimes’.38 Such ongoing and deliberate in-

35 Prosecutor v. Kajelijeili, (Case No.ICTR-98-44A), Appeal Judgement, para. 83.

36 Ibid., para. 87.

37 Prosecutor v. Kvocka et al. (Case No. IT-98-30/IA) Appeal Judgement.

38 Blaskic, Trial Judgement, supra, note 16, at para. 337.
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action could be regarded as encouragement of the continued pattern 
of criminal activity.

Considering that most, if not all, accused persons before the inter-
national tribunals were persons in authority at the local or national 
level at the time the crimes were committed, there is often an appar-
ent overlap between superior/command responsibility and individual 
responsibility. 

The developments of the law regarding culpable omission pursuant to 
Article 6(1) increase the chances that persons in positions of leadership 
at national or local level, civilian and military leaders, will not escape 
judicial accountability, whether they appear to have participated di-
rectly or indirectly in the commission of those crimes. 

As a general principle of international law, an omission can be re-
garded as a failure to act to prevent the commission of a crime, where 
there is a clear, legal and positive duty to do so. This legal duty may 
take two forms: a duty required by law, and a duty required by the 
circumstances. 

Support for the conclusion that individual responsibility may be in-
curred for an omission to act may be also found in the ratio of cases 
concerning crimes committed in the Second World War and in in-
ternational instruments. For example, in the Essen Lynching case, Ger-
man Private Koenen was charged with failing to intervene with the 
crowd that murdered the three captured British airmen he had to es-
cort to a Luftwaff e unit for interrogation as he had been entrusted with 
their custody. Private Koenen was held criminally responsible for not 
protecting the airmen and sentenced to imprisonment for fi ve years.39 
Similarly, in United States v. Kurt Goebel et al., the Borkum Island case, 
the court convicted and sentenced German guards who stood by as 
civilians brutalised and killed United States pilots who were paraded 
through German streets. 

Several international instruments also refer to omission or failure to 
act in their defi nition of the actus reus of crimes stipulated therein. For 
example, Article 11 para. 4 of Additional Protocol 1 to the Geneva 
Conventions contains an explicit reference to omissions, as follows: 
‘Any wilful act or omission which seriously endangers the physical or 
mental health or integrity of any person who is in the power of a par-
ty [...] shall be a grave breach of this Protocol.’

39 United Nations War Crimes Commission, Law Reports of the Trial of War Criminals, 1947, 
Volume 1, p.88 (90).
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Participation through culpable omission has been charged in several 
cases of the ICTR, particularly in the context of plea agreements, 
such as in the cases of Bisengimana, Rutaganira, and Serugendo, but also 
for cases taken to court, as with the Mpambara case. 

There is, in the doctrine and the practice of the international tribu-
nals, a common usage of act and omission, as legal umbrella-terms to 
describe conduct that consists of causing a certain result to occur or 
in failing to prevent or stop its occurrence. The case law of the inter-
national tribunals consistently employs the terms ‘acts and omissions’. 
The Appeals Chamber in the Tadic case held that the concept of ‘com-
mitted’ ‘covers fi rst and foremost the physical perpetration of a crime 
by the off ender himself, or the culpable omission of an act that was 
mandated by a rule of criminal law’.40

The ICTR Trial Chambers and Appeals Chamber adopted the Tadic 
defi nition, to the eff ect that the jurisdiction of the tribunal under 
Article 6(1) is not limited to persons who allegedly directly partici-
pated in the crimes, or who in some way directly aided or abetted 
their commission, but extends beyond these to include ‘all those who 
have engaged in serious violations of international humanitarian law, 
whatever the manner in which they have perpetrated or participated 
in the perpetration of those violations.’ 41 

Determining omission under Article 6(1) of the Statute remains a 
more complex task than showing omission under Article 6(3). The 
reason is that in the latter case, omission can be attributed to a person 
who, de jure and/or de facto, has an unambiguous status as a military 
or civilian superior and has a clear duty to prevent or punish criminal 
acts by subordinates. Such a superior-subordinate relationship is not 
necessary for omission to attract individual criminal responsibility 
pursuant to Article 6(1) of the Statute. 

In the ICTR case of Prosecutor v. Ntagerura et al. (the Cyangugu case), 
the Trial Chamber summarised the requirements as follows: in order 
to hold an accused criminally responsible for an omission as a prin-
cipal perpetrator, the following elements must be established: (a) the 
accused must have had a duty to act mandated by a rule of criminal 

40 Tadic, Appeal Judgement, supra, note 8, at para. 188.

41 Ibid. at paras 188 and 190; Prosecutor v. Rutaganda, (Case No. ICTR-96-3), Trial 
Judgement, at para. 41; Akayesu Trial Judgement, supra, note 10, paras. 489 and 705; 
Prosecutor v. Bagilishema, (Case No.ICTR-95-1A), Appeals Chamber Judgement, at 
paras. 1005-1011, and the Separate and Dissenting Opinion of Judge Mehmet Guney; 
Blaskic, Trial Judgement, supra, note 23, at paras. 560-562.
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law42; (b) the accused must have had the ability to act;43 (c) the accused 
failed to act, intending the criminally sanctioned consequences or 
with awareness and consent that the consequences would occur; and 
(d) the failure to act resulted in the commission of the crime.44 

The central principle that arises from the jurisprudence of the inter-
national tribunals is that, in whatever mode, criminal responsibility 
for omission is incurred only where a legal duty to act pre-existed the 
commission of the crime. In other words, ‘an accused may participate 
in the commission of a crime either through direct commission of an 
unlawful act or by omission where he had a duty to act’.45 However, 
while the duty to act appears to be both an obvious and an essential 
requirement for an omission to entail criminal liability, it is not always 
explicitly stated. The Oric Trial Chamber noted in this regard that:

The requirement of a ‘duty to act’, which the off ender must have 
derelicted in order to be held criminally liable for omission, appears 
to be considered as so obvious that it is rarely explicitly mentioned 
when judgements speak of ‘acts and omissions’ as a way of commit-
ting a crime without any diff erentiation […] Even where a ‘culpable 
omission’ is supposed to require ‘an act that was mandated by a rule 
of criminal law’, as done in Tadic Appeal Judgement, para. 188, it 
seems to refer only to omission by a principal off ender […] There is 
no doubt, however, that participation presupposes a duty to act in the 
same way as commission by omission as correctly stated in Rutaganda 
Trial Judgement, para. 41.46

In these circumstances, what is encompassed in this requirement is 
subject to controversy. What can be the source or sources of the duty 
to act?

The scope and source of the legal obligation was an important ques-
tion in the ICTR Cyangugu case, with regard to the former prefect, 

42 Prosecutor v. Ntagerura et al., (Case No. ICTR-96-10A), Appeal Judgement, at para. 
334.

43 Id., Ntagerura et al. Appeal Judgement, para. 335; Prosecutor v. Rutaganera, (Case No. 
ICTR-95-1C), Trial Judgement, at para. 68.

44 Prosecutor v. Ntagerura et al., (Case No. ICTR-96-10), Trial Judgement, at para. 659, 
referring to Tadic, Appeal Judgement, supra, note 8, at para. 188; Semanza, Trial 
Judgement, supra, note 22, at para. 341; Prosecutor v. Stakic, (Case No. IT-97-24), Trial 
Judgement, at para. 642; and Statute of the International Criminal Court, 17 July 1998, 
art. 30, U.N. Doc. A/Conf. 183/9. 

45 Prosecutor v. Rutaganda, (Case No. ICTR-96-3), Trial Judgement, at para. 41.

46 Prosecutor v. Oric, (Case No. IT-03-68), Trial Judgement, at para. 273.
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Bagambiki. As noted by the ICTR Appeals Chamber, an important 
issue in the Cyangugu case was not the requirement that a duty to act 
exists for a 6(1) liability for omission to attach, but ‘[t]he issue is rath-
er whether this obligation to act must stem from a rule of criminal 
law, or, as the Prosecution appears to contend, any legal obligation is 
suffi  cient’.47 In this regard, the Cyangugu Trial Chamber took a nar-
row construction of what constitutes a duty to act mandated by a rule 
of criminal law. Although the Trial Chamber found that Bagambiki 
had a legal duty under Rwandan domestic law to ensure the protec-
tion of individuals within his prefecture, it held that Bagambiki was 
not criminally liable because Rwandan law only entailed civil and 
not criminal sanctions for failure to discharge duties as a prefect. The 
Cyangugu Trial Chamber considered that ‘the prefect’s legal duty was 
not mandated by a rule of criminal law and so any omission of this le-
gal duty under Rwandan law, even if proved, did not result in crimi-
nal liability under Article 6(1) of the Statute.’48

However, the Appeals Chamber did not clarify the matter in this 
case, as it simply held that since, in the Trial Chamber’s view, the 
Prosecutor had not indicated which possibilities were open to Bag-
ambiki to fulfi l his duties under Rwandan domestic law, ‘even if the 
failure to carry out the duty of a Rwandan préfet to protect the popu-
lation of his préfecture, could entail responsibility under the interna-
tional criminal law, the Prosecution has not shown that the alleged 
error of the Trial Chamber invalidated its decision.’ 49 The expres-
sion ‘even if ’ leaves open the possibility that Bagambiki’s failure to 
act may have incurred criminal liability under international law. It is 
therefore unfortunate that the Appeals Chamber did not fi nd it nec-
essary to clarify the question of the nature and source of the legal ob-
ligation that gives rise to criminal liability. It is also unfortunate be-

47 Ntagerura et al., Appeal Judgement, supra, note 42, at para. 334.

48 Ntagerura et al., Trial Judgement, supra, note 44, at paras. 620, 660. Paragraph 3.28 of 
the Bagambiki/Imanishimwe Indictment asserts that ‘Bagambiki had the duty to ensure 
the protection and safety of the civilian population within his prefecture and that on 
several occasions he failed or refused to assist those whose lives were in danger and 
who requested his help’. The Cyangugu Trial Chamber made its holding despite the 
fi nding that as the prefect, Bagambiki, was the delegate and possessor of the state’s 
authority at the prefectural level; was in charge and had the legal duty of ensuring 
peace, public order and safety of people and property; could requisition gendarmes 
(and indeed requisitioned many for several sites) to participate in operations for the 
maintenance and re-establishment of order in the prefecture; had authority to requisition 
soldiers to participate in operations for the maintenance and reestablishment of order 
in the prefecture, and had authority over bourgmestres in the prefecture, as well as the 
communal police.

49 Ntagerura et al., Appeal Judgement, supra, note 42, at para. 335 and Transcript, 7 July 
2006, p. 9, lines 7-11.
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cause the Cyangugu approach is inconsistent with the one adopted in 
the Bisengimana and Rutaganira cases. 

The Bisengimana Trial Chamber contented itself with the fi nding, 
based on national law that the accused owed ‘a duty to protect’ the 
victims.50 This was conceded by the accused. Similarly, in Rutaganira, 
the Trial Chamber considered that by admitting that he did not at-
tempt to stop the killing despite his position and responsibility as 
Conseiller, the Accused implicitly recognised he had the power to do 
so.51 The Rutaganira Trial Chamber also found that ‘by reason of the 
authority vested in him by virtue of his offi  ce, the Accused Vin-
cent Rutaganira was under a duty to provide assistance to people in 
danger, pursuant to Article 256 of the Rwandan Penal Code’.52 The 
Chamber further found that Vincent Rutaganira not only failed to 
render assistance to persons in danger pursuant to Section 256 of the 
Rwandan penal code, but that, under international law, he had a duty 
to act, as a state employee, to protect the population of his secteur.53

In Rutaganira, as well as in Bisengimana, the respective Trial Chambers 
duly considered not only the legal duty to act attached to the func-
tion or position of the accused persons, but also the fact that Rwan-
dan Penal Code explicitly provides for criminal liability for culpable 
omission, notwithstanding the formal or offi  cial position or function 
of the author. In sum, the obligation to act can well be based on na-

50 In the plea agreement fi led on 30 November 2005, Paul Bisengimana outlined that he 
is pleading guilty because he is in fact guilty and acknowledges full responsibility for 
his actions or omissions, convinced that it is only the full truth that can restore national 
unity and foster reconciliation in Rwanda. 

51 Prosecutor v. Rutaganira, (Case No. ICTR-95-1C), Trial Judgement, at para. 73. Rutaganira 
pleaded guilty to complicity in a crime against humanity (extermination) for aiding and 
abetting its commission by omission. 

52 Ibid, Rutaganira, Trial Judgement, paras. 82 and 84; Article 256 paras. 1 et 2 of the 
Rwanda Penal Code, Décret-loi no. 21/77 du 18 août 1977. [Interestingly, in their written 
briefs, Bagambiki and Rutaganira’s defence counsel, both from the civil law system, 
made reference to the diff erent sources of the obligations to act, for the Prefect and the 
Conseiller, respectively, to ensure the security and safety of people, their obligation to 
assist fellow citizens in danger, and the ensuing criminal liability.

53 Article I of the Genocide Convention characterises genocide as ‘ a crime under 
international law’ .
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tional and/or international (humanitarian and human rights) law.54 
For the Rutaganira Trial Chamber: 

[I]nternational law also places upon a person vested with public 
authority a duty to act in order to protect human life. Indeed, the 
State to which it falls to carry out international obligations, can 
only act through all its representatives, be they in the upper reach-
es or at lower levels of Government. The State itself can fulfi l its 
international obligations and not incur any responsibility not only 
because of its representatives’ respect for human rights but also by 
reason of actions taken, in the performance of their duties, to pre-
vent any violation of the said rights. Hence, the need to incorpo-
rate international standards in municipal law, as provided for by all 
relevant international agreements. The State of Rwanda did so, in 
particular, with respect to the standards set forth in international 
human rights instruments, international humanitarian law and re-
specting individual criminal responsibility for crimes against hu-
manity and war crimes.55

Consequently, as any person, all public authorities have a duty not 
only to comply with the basic rights of the human person, but also to 
ensure that these are complied with, which implies a duty to act in 
order to prevent any violation of such rights.56

Conclusion
International crimes are crimes that shock the conscience of man-
kind not only because of the evil behind the intent of these crimes, 
but also, because of the sheer scope and scale of the crimes, making 
whole groups of people their victims. And yet, these crimes are often 
the most diffi  cult to bring perpetrators to justice, as perpetrators fi nd 
shelter behind national lines, in states unwilling or unable to prose-
cute. Accountability suff ers, impunity remains widespread. However, 
when perpetrators are brought to account before courts, the juris-
prudence of international criminal law has developed to encapsulate 
wideranging forms of participation, including accomplice liability, 

54 This includes the need to comply with the basic rights of the human person. Reference 
is often made to the principle from the Geneva Convention Relative to the Treatment of 
Prisoners of War of 12 August 1949, 75 UNTS 135 (‘1949 Geneva Convention III’), Article 13: 
‘Prisoners of war must at all times be humanely treated. Any unlawful act or omission by 
the Detaining Power causing death or seriously endangering the health of a prisoner of 
war in its custody is prohibited, and will be regarded as a serious breach of the present 
Convention’. See also Blaskic, Appeal Judgement, para. 663. 

55 Ibid., Rutaganira, Trial Judgement, at para. 78. 

56 Ibid., at para. 79.
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which is most often the form in which high-level perpetrators act 
in order to ensure the crimes are committed on the ground by foot 
soldiers and militia. These mass crimes often cannot be committed 
without the complicit approval, encouragement and assistance of top 
national leaders. As has been said, complicity in this sense is not a sec-
ondary form of participation but often relates to those whose hands 
may not be bloodied but whose participation is critical and therefore 
whose liability is vital to secure in order to combat impunity, restore 
justice and assist broken societies mend from being victim of mass vi-
olence to persons living in dignity and safe from future abuse by their 
political or military leaders.
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Sexual violence in war
– Civilians as battleground1

Randi Solhjell

During the last decade, the Democratic Republic of Congo (DRC) 
has become a battleground involving civilians. Sexual violence has 
been and continues to be both a means and a result of confl ict in the 
eastern DRC. This type of violence is often discussed by NGOs and 
advocacy groups, but has rarely been the subject of peace and con-
fl ict analysis. Symptomatically, women are portrayed as helpless vic-
tims, while perpetrators, often reported to be men, are depicted as 
rebellious monsters who are out of control. This not only reduces the 
analytical value but also hinders more eff ective measures to prevent 
sexual violence in war. Thus, the purpose of this article is to map at 
diff erent levels why state and non-state actors use this type of violence 
in the eastern DRC against civilians. By understanding why soldiers 
and rebels commit sexually violent acts towards civilians, it may be 
easier to fi nd preventive solutions to combat sexual violence in war. 

Theoretical approaches to 
understanding sexual violence in war 
Sexual violence is an umbrella term for coercive sexual abuse includ-
ing, for instance, rape, mutilation of genitals to destroy reproductive 
capacity, and forced prostitution. The choice of such a wide term in 
this article is useful because the reports on attacks in the eastern DRC 
tend to be less than specifi c about the acts, and because the acts can 
involve other forms of brutality, of which rape is only one part. In ad-
dition, there is no reliable data on the various methods of sexual vio-
lence in the DRC. Sexual violence in war and confl ict is often diff er-
entiated from that in peaceful situations as the motives can be linked 
strategically to the destruction of a population and entire communi-
ties. The rational use of sexual violence often has a strategic face that 
has several motivations mutually reinforcing each other. 

1 I would like to express my warmest gratitude to the wonderful colleagues at the 
Norwegian Institute of International Aff airs who have played a key role in supporting 
this study. I am also very grateful for the support and interest I have received from the 
Networkers SouthNorth. 
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The theoretical approaches to analysis of sexual violence in war are 
mainly focused on gender perspectives. The genitals are both a weap-
on and a battleground, and men’s and women’s roles in the society 
are the target of the attacks. Although these gender approaches can 
be seen as relatively new and still being refi ned, whilst at the same 
time being mainstreamed in today’s development debate, writers have 
for centuries discussed gender and gender relations. One of those is 
Thorstein Veblen (1899) in his classic The theory of the leisure class. 
He argues that ownership of goods appears to be one of the oldest 
and most common features of dominance among people in a society. 
Of particular relevance when discussing gender perspectives is what 
Veblen (1899: 52) claims is the oldest form of ownership, namely of 
persons and primarily of women. Veblen argues that women (and 
slaves) represent both a symbol of wealth and a way of accommodat-
ing wealth. This view correspond with Lévi-Strauss’ studies (1969) of 
so-called primitive societies and their exchange culture where wom-
en are seen as a valuable commodity. Women are regarded as the 
‘property’ or the possession of men in some African societies, result-
ing in their being perceived more as objects than as persons worthy 
of respect in their own individual right. This also makes them more 
vulnerable to attack as indirect representations of their men or sym-
bols of their group. 

Essentialism and constructivism are two main and confl icting ap-
proaches to analysing sexual violence. The essentialist assumption is 
that certain objects have timeless and unchangeable characteristics, 
no matter how they are defi ned. The constructivist approach, on the 
other hand, has a specifi c focus on how certain groups are targeted in 
war, where the sense of identity is of central consideration.

The essentialist Susan Brownmiller (1975) was one of the fi rst to write 
about sexual violence in war. Brownmiller’s (1975: 4) empirical fo-
cus is all women in the world and their structural vulnerability for 
becoming victims of sexual abuse in both peacetime and war. She 
claims that men’s structural capacity for rape in combination with 
women’s structural vulnerability to become victims of rape is as pri-
mary as the act of sex itself. However, in the war-zone, certain rules 
apply where men are not only men, but militaristic men, allowing 
the perfect conditions for men to express their contempt for women, 
according to Brownmiller (1975: 24). Within such a context, it is as-
sumed that it will be easier for men to commit acts of sexual violence, 
which becomes a way of sustaining the patriarchal structure of the 
society. She argues that the perpetrators are ordinary men made un-
ordinary by their admission to the exclusive male club: the military. 
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Brownmiller further argues that the rape of the ‘men’s women’ is the 
ultimate humiliation and a symbol of the nation’s defeat. In Brown-
miller’s deterministic understanding, wartime rape is perceived as a 
normal part of any war strategy. 

Essentialist approaches have later come under substantial criticism 
from scholars. Perhaps the most devastating aspect is that essential-
ism supports a polarised framework where men are equated with war 
and aggression while women are inherently peaceful and nurturing 
(Strickland and Duvvury 2003: 9). But despite Brownmiller’s lim-
ited nuances in the analysis of sexual violence, e.g. that men also are 
victims and women can be perpetrators, she started a debate among 
scholars in what has been perceived as a side eff ect of war: Rape. 

The genocide in Rwanda and the war in former Yugoslavia jet-start-
ed the constructivist debates on sexual violence as a weapon of war. 
Allan (1996:28) argues that there exist certain constructed ideas about 
masculinity as a symbol of power and dominance and femininity as 
the contrary. When sexual violence in war is used a symbolic transac-
tion between perpetrator and victim takes place whereby the perpe-
trator becomes masculinised by empowering his or her identity and 
the victim feminised by victimising his or hers. This perception is in 
sharp contrast with the essentialist view where women and men have 
a static identity of femininity and masculinity respectively. Skjelsbæk 
(1999: 7) argues that women are seen as the traditional transmitters 
of culture because of their role in the family and the society. Thus, 
targeting women is not an attack on the individual victim but rather 
on women’s cultural role. The idea is that sexual violence will break 
down the social fabric of a society and hence break down resistance. 
As Skjelsbæk (2001:228) states, the feelings of shame, fear, guilt and 
taboo are precisely what make sexual violence so eff ective, by silenc-
ing the victim. Surviving such an act can be perceived as a destiny 
worse than death because the victim’s suff ering is prolonged and re-
inforced and can deter the person from returning to a normal life 
(Vetlesen 2005:197). Rational thinking should be that the perpetrator 
feels shame about the act, but the reaction is often that it is the victim 
who feels shame.

The Great Lakes confl icts and the wars and confl icts in the DRC 
from 1996 onwards can be seen as what Prunier (2009: 358) terms ‘the 
last gasp of the dying order of the cold war’. The fall of the Berlin 
wall and the removal of apartheid in South Africa created a readiness 
in the Central African region to deal with the injustice, both real and 
imagined, of the past. ‘Democracy’ was imposed by the West as in 
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the Weberian model, but in practice for many Africans meant going 
back to a discourse of tribes, regimes, economic networks and states, 
according to Prunier. Instead of the narrow interpretation of the state 
as the central actor, Bøås and Dunn (2007: 31) emphasise the central-
ity of identity and belonging in explaining today’s warfare in Africa, 
issues that traditional political science has not addressed. The debate 
on identity and belonging to land and other resources in the eastern 
DRC has led to devastating eff ects of real and perceived marginalisa-
tion and poverty, according to the authors. Seeing yourself as ‘autoch-
thonous’ or ‘a son of the soil’ and your counterparts as ‘allochthonous’ 
or ‘strangers’ can result in a struggle over the resources. They argue 
that this struggle should be seen in the context of the unfi nished na-
tion-building under Mobutu in the postcolonial state. 

The danger of categorising people as ‘owners’ or ‘aliens’ is that ex-
tremely violent measures can be legitimised. Vetlesen (2005: 174) 
states that measures taken against the ‘out-group’ are not seen as mor-
ally bad or neutral, but entirely good and legitimate. The pre-existing 
gender inequalities in the DRC might increase the brutality towards 
female members of an out-group, as they are not only outside the 
moral universe of the perpetrators but also as having a lower status 
than the men in the out-group. 

Sexual violence in the DRC
In the following section on combatants’ motivation for committing 
sexual violence, three levels are discussed: macro, group and individ-
ual. These levels will of course interact and it is important to see the 
dynamics at work. The context of the combatants also have a consid-
erable impact on motivation, as do the forms of violence in the socio-
economic environment. Portraying perpetrators as ‘sick’ or ‘abnor-
mal’ is clearly insuffi  cient as sexual aggression is more likely linked to 
social and environmental variables. 

All parties in the second war (1998-2003) in the DRC are alleged 
to have used sexual violence, including the UN peacekeeping forc-
es (MONUC), the Congolese national army (FARDC) and the po-
lice (PNC). This analysis will mostly focus on the FARDC as well 
as some of the main warring groups. The groups that will be dis-
cussed are the Forces Démocratiques pour la Libération du Rwanda 
(FDLR) – consisting of former genocidaires, Hutu refugees and Con-
golese Hutu recruits – and the Mayi Mayi, community-based fi ghters 
who initially defended local territories against foreign invasions. The 
Interahamwe, mostly consisting of Rwandan soldiers and the militia 
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initially responsible for planning the Rwandan genocide, are central 
actors in the Kivus and will also be discussed. However, interna-
tional observers and the Congolese often use the label ‘Interahamwe’ 
when referring to refugees, former rebels and their families, as well as 
Rwandan political opponents forced to fl ee. 

The individual level – the spoils of war? 
Foot soldiers in the FARDC and members of militias are often un-
educated and illiterate young men (Thakur 2008: 11). In addition, the 
individual combatants receive far less economic remuneration than 
their leaders, which in turn gives scope for personal exploitation of 
the local populations. Some of the soldiers were forced into the mili-
tias, while others volunteered, due to extreme poverty and lack of al-
ternative fi nancial income. For these men, the gun becomes a source 
of income, as well as increased power and social standing. Civilians 
thus provide the soldiers with a livelihood. 

In Enloe’s studies (2000: 117) ‘recreational rape’ is argued by mil-
itary offi  cials to happen when soldiers are not suffi  ciently supplied 
with sexual partners. This type of sexual violence or services is of-
ten linked to prostitution. However, in the eastern DRC women and 
girls are kept as personal slaves for sexual services without payment 
as these soldiers are said to be too poor to pay for prostitutes (Wood, 
forthcoming). The soldiers are often separated from their families in 
Uganda, Burundi or Rwanda and need to fi nd other sources of sexual 
satisfaction. A large number of women have been abducted and kept 
as slaves to provide sexual, domestic and agricultural services in the 
DRC (International Alert 2005: 46). Sexual violence thus represents 
a form of ‘economic rape’. 

This phenomenon, however, is not suffi  cient to explain the extreme 
violence witnessed by many observers in the east. Baaz and Stern 
(2008: 58) interviewed several FARDC soldiers with recent experi-
ences in the Kivus to investigate their motivations, justifi cations and 
explanations for forms of violence that are perceived by the Western 
media as ‘barbaric’. My intention is not to generalise these soldiers’ 
experiences to all soldiers in the confl ict-prone areas, but the study 
represent a rare insight into the minds of soldiers in the DRC. In the 
DRC, policemen and soldiers are often referred to as ‘thieves’ (miy-
ibi), which represents a deep dissatisfaction among the public towards 
the security apparatus. Baaz and Stern (2008: 75-76) found that many 
of the soldiers indirectly explained their motives for committing se-
vere human rights violations, such as sexual violence, as a livelihood 
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strategy and an expression of suff ering and frustration in relation to 
neglect and poverty. To understand this view we need to take some 
steps back and see what the soldiers interviewed thought of as ‘an ide-
al soldier’ in relation to their actual situation. According to the ma-
jority of the soldiers interviewed, the ideal soldiers were those who 
followed orders and were disciplined according to the military codes. 
Instead of the ‘macho’ culture of the military, the soldiers emphasised 
dignity, respect and humility as important for the ‘good soldier’. The 
Règlement Militaire (RM) in the DRC states that rape is not al-
lowed and that if the soldiers have sexual needs, they should mastur-
bate (male sub-lieutenant, age 25, cited to in Baaz and Stern 2008: 75). 
Taking other people’s women is thus not accepted in the RM and was 
also confi rmed by the majority of the soldiers interviewed as inappro-
priate behaviour in their perception of a good soldier. 

However, there was a great sense of dissatisfaction and frustration 
among the soldiers towards their leaders and superiors. The Congo-
lese soldiers belong to the poorest section of society and their theoret-
ical monthly salary of US$ 10-20 is rarely paid. In addition, the mor-
tality rate among soldiers’ children remains high and school enrol-
ment is practically zero. Order, discipline and respect for the military 
leaders were hard to maintain when the latter neglected the soldiers’ 
basic rights – or those of their families – vis-à-vis salary, medical ex-
penses, funeral expenses, and so on. When Baaz and Stern (2008: 77) 
asked the soldiers about sexual violence towards civilians, the soldiers 
rationalised this behaviour as an indirect result of poverty and ne-
glect. Poverty and neglect lead to such violence because they felt the 
need to violate the RM in order to make ends meet, but also the re-
sulted feelings of frustration and anger. The following is a sequence 
with two male corporals from Baaz and Stern’s studies (2008: 77): 

Male corporal A: Yes, it is anger [kanda], it is creating, the suff er-
ing [pasi] is creating… You feel you have to do something bad, you 
mix it all: sabotage, women, stealing, rip the clothes off , killing.

Male corporal B: You have sex and then you kill her, if the anger 
is too strong [soki kanda eleki, obomi ye].

Male corporal A: It is suff ering [pasi] which makes us rape. Suff er-
ing. If I wake up in the morning and I am fi ne, I have something to 
eat, my wife loves me [mwasi alingaka ngai], will I then do things like 
that? No. But now, today we are hungry, yesterday I was hungry, 
tomorrow I will be hungry. They, the leaders/superiors [bamikonzi] 
are cheating us. We don’t have anything.
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The relative frustration among foot soldiers can result in what Wiev-
iorka (2005: 150) argues is an aggressive human reaction towards un-
favourable and frustrating situations. Male corporal A’s statement on 
suff ering as a factor in rape and killings recalls Rosaldo’s (1993) stud-
ies of the Ilongot head hunters in the Philippines. The Ilonget men 
had a tradition of head hunting after losing their beloved ones. The 
men’s anger and suff ering after losing their wives resulted in killings. 
When Rosaldo lost his own wife he was able to understand this cul-
tural phenomenon. 

Notable in this conversation is that male corporal A fuses his role in 
the public sphere as a soldier with his role as a private male civilian at 
the household level. The element of ‘my wife does not love me’ was 
found in the majority of the conversations about rape and other forms 
of sexual violence in the study by Baaz and Stern (2008). Central was 
that the male soldiers felt that this lack of love was caused by their 
condition of poverty and that they could not fulfi l their role in the 
family as the head and the provider of their family’s basic needs. Fur-
ther, the male soldiers expressed fear and suspicion that their wives 
would fi nd other men in order to make ends meet. The women were 
depicted by these men as unreliable and opportunistic. The soldiers 
interviewed mixed these gender discourses about their women with a 
rationalisation of their violent behaviour towards other women. 

One contextual aspect that needs to be taken into account is the avail-
ability of natural resources where soldiers in the DRC operate. One 
of Weinstein’s (2007: 7-12) intriguing fi ndings is that rebel groups 
that operate in areas of vast natural resources are more likely to em-
ploy a high level of indiscriminate violence. Rebel soldiers who have 
a low commitment to the group are seen by Weinstein as consumers 
seeking short-term benefi ts from their involvement, as opposed to 
highly committed individuals investing in their future. The ‘consum-
er soldiers’ are termed opportunistic, rebellious, their participation 
being seen as involving lower risks and an expectation of immediate 
rewards. This, according to Weinstein (ibid.), can be detrimental to 
the local population where the lack of social and political ties result-
ing in a short-term orientation encourages soldiers to loot, destroy 
property and assault civilians indiscriminately. These approaches by 
rebels will in Weinstein’s perception increase resistance among civil-
ians as well as retribution by other armed groups, which lapse into a 
spiral of violence. What is increasingly witnessed in the eastern DRC 
is the tendency of warring groups to outbid each other in extreme 
violence. 
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Former child soldiers in the eastern DRC (interviewed in Bukavu, 
6 April 2008) argued that their primary motivation for joining mi-
litia groups was day-to-day survival. In addition, the children were 
exposed to a type of military training consisting of violent physical 
attacks and killing family members. These two factors are bound to 
have a devastating eff ect on civilians in the area. 

The group level: sexual violence as a weapon? 
To broaden the analysis of sexual violence in the eastern DRC, sexual 
violence as a weapon of war will now be discussed. As a weapon of 
war, such violence is usually associated with offi  cial encouragement 
from military leaders or politicians and often associated with iden-
tity politics, as in genocide cases or confl icts over ownership rights. 
These violent acts often involve publically displaying rape in the local 
society, with the double eff ect of maximising the humiliation of the 
victim and spreading fear among the population. The humiliation of 
the victim and his/her family can destroy the social support that they 
enjoyed. Thus the warring group has successfully managed to destroy 
the life of their perceived enemies and made future reconciliation 
more diffi  cult. The fear component uses the victim’s body as a means 
to restrain resistance towards the warring group by sending out an 
unpleasant danger signal. 

The development of identity politics as in the politicisation of eth-
nicity has been used by many: the FDLR, the Interahamwe and the 
Mayi Mayi to create political legitimacy; but also by the refugees as 
well as by the Congolese armed groups (Thakur, 2008:18). The key 
identity confl ict is situated in the Kivus, where the Kinyarwanda live, 
and involves Congolese of Rwandan origin with mixed ethnicity. 
Within the Kinyarwanda category there is a further diff erentiation 
between the Banyarwanda living in North Kivu and the Banyamu-
lenge in South Kivu. For the last 50 years the Kinyarwandans’ citi-
zenship has been contested, and during the second war in the DRC, 
their identities were manipulated for political reasons by local and 
regional actors and they were portrayed as ‘victims’ along precarious 
Hutu-Tutsi identity lines. Their identities were also manipulated by 
rival groups such as the Mayi Mayi, who have portrayed them as ‘al-
lochthonous’ inhabitants or ‘strangers’ and themselves as the ‘autoch-
thonous’ or ‘authentic’ Congolese citizens (ibid.). The Mayi Mayi’s 
feeling of ‘indigenous’ identity was meant to diff erentiate themselves 
from the Banyarwanda and Banyamulenge, who were considered to 
be foreign. 
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These sharp distinctions have caused severe political tension and re-
sulted in violent attacks on enemy groups. The identity manipula-
tions by both sides have helped fuel violence over the control of the 
territory and resources in the eastern DRC. Women are targeted by 
the warring ethnic groups and often sexually abused in the most hu-
miliating ways. Making women’s bodies a battleground is seen by 
many as the most eff ective means of destabilising and breaking down 
resistance to the enemy. Such forms of sexual violence could be used 
as a means of infl icting terror at the most humiliating way and make 
in particular women unable to return to their families. 

However, it is worth noting that not all ethnically based confl icts 
create a common ground for sexual violence as a weapon of war. In 
fact, Wood’s studies (2006) of ethnic confl icts show that sexual vio-
lence can be limited or practically non-existent, as in the case of the 
Israel-Palestine confl ict, the Tamil Tigers in Sri Lanka and the The 
Revolutionary Armed Forces of Colombia (FARC) guerrillas in Co-
lombia. In other cases, such as the genocide in Rwanda and the war 
in Bosnia-Herzegovina, ethnic distinctions have been used to legiti-
mise sexual violence. 

The gynaecologist Denis Mukwege from the Panzi hospital in South 
Kivu has worked on rape-related cases for more than a decade. In 
this period, he has built up information on the damage infl icted and 
gathered the testimonies of abused women. After considering near-
ly 30,000 cases of sexual violence in the South Kivu, Mukwege has 
concluded that sexual violence is a strategic and systematic operation 
in the area on a massive scale.2 In 60 per cent of cases the perpetra-
tor or perpetrators ‘marked’ the women – for example, by cutting – 
in a particular way to indicate the identity of the responsible militia 
group. It was also a strategic method in the way that both physical 
damage and psychological trauma converged to maximise the suf-
fering of the victims, through, for example, publically displaying the 
rape and damaging the women’s reproductive capacity. In many of 
the cases, it is a massive operation as whole villages were attacked, and 
systematic in that victims of sexual violence were targeted according 
to sex and age. It is worth noting, however, that Mukwege only re-
ceives female victims, so information on how and why male victims 
are sexually abused is still scarce in the area. 

2 Dennis Mukwege, at a seminar organised by Norwegian Church Aid, 
2 December 2008. 
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The macro level: reaching political goals?
At the macro level, sexual violence can be a leadership strategy to 
control areas and is signalled through the chain of combatants. Sex-
ual violence can thus be seen as a necessary war eff ort; and/or when 
the leadership signals that it will not be punished it can be perceived 
as acceptable behaviour. To make sexual violence a macro-level ap-
proach the military superiors must be seen as legitimate authorities so 
that soldiers will agree to carrying out acts of extreme violence to-
wards civilians (Wood, forthcoming). 

Strategic measures are taken by the armed groups in the DRC to 
demonstrate their power and to persuade the government and the in-
ternational community that they have the capacity to infl ict serious 
damage (Thakur 2008: 15). Severe violations of human rights can be 
a way of accessing the bargaining table, usually without any fear of 
punishments. Militia groups must fi rst represent a threat to security 
to the Congolese government, supported by the international actors, 
for them to negotiate demands. According to Thakur (ibid.), the most 
signifi cant strategy used by the armed groups is attrition – wearing 
down civilians in order to achieve a certain power and social control 
over local communities. Thus, the greater costs a group can infl ict, 
the more likely it is that the group represents a threat to future secu-
rity, and hence the more likely it is that the national government and 
the international community will yield to their demands. 

More than a century of oppression under brutal and elite-based re-
gimes has excluded generations of Congolese citizens from economic 
development and political participation. In Reno’s analysis (2005: 151) 
the exclusion serves as an instrumental function for the creation of 
and participation in rebel groups. The rebels may recognise that fur-
ther violence will not bring peace and economic development, but 
they may conclude that joining an armed group is better than becom-
ing victims and that they will enjoy personal economic gains from vi-
olent uprisings. Combined with foreign interventions and new chan-
nels of trade there are greater opportunities to ignore local demands 
and social constraints that would otherwise inhibit means of accessing 
resources. The atrocities in the DRC were perhaps more a result of 
the political elite’s mismanagement over the years, resulting in gen-
erations of young people growing up in a socially excluded environ-
ment. Decades of these experiences are likely to cause political, social, 
economic and moral breakdown among the public (Bøås 2001: 719). 

The FARDC and the PNC in the DRC have in some reports (for ex-
ample, Ertürk 2008) been stated as being major perpetrators of sexual 
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violence. Although the statistics should be viewed with caution, it is 
evident from the analysis about of personal motives for committing 
sexually violent atrocities that these are related to feelings of neglect 
and impoverishment from the Congolese state. Hence, there is a mor-
al breakdown on the part of those who are there to protect civilians 
from these atrocities. When the juridical institution fails to punish 
perpetrators and the impunity continues, there is perhaps an even 
higher level of moral breakdown, as the violence is being normalised 
throughout the FARDC in the most violent regions of the DRC. For 
the other armed groups in the DRC, a macro level strategy of sexual 
violence would depend on the link between recruits and their lead-
ers, thus a dynamic between the individual, the group and the macro 
level. 

State failure – where the state can hardly provide any form of secu-
rity and development – can been seen as a major factor contributing 
to the rise of violent non-state actors. These actors are seen generally 
as lacking discipline in the way they conduct war, as they rarely have 
any education in aspects of international law that prohibit war crimes. 
Wood (forthcoming) argues that combatants follow orders if they 
have had a certain socialisation process and training in techniques 
used in warfare. Further, if the goal of an armed group is to govern 
in the future over a population, it is less likely that the leaders will 
tolerate mass rape of the same population. But the irregular warfare 
strategy in the DRC has made small units operate more or less inde-
pendently of their leaders. This may imply that even if the leaders did 
not want their soldiers to use sexual violence against civilians, they 
might not be able to stop them. In addition, Wood (forthcoming) ar-
gues that in order to regulate soldiers’ sexuality, social norms that ex-
ist in peacetime must be replicated and internalised in the group. This 
implies that there must be a strong commitment to the organisation 
that the soldiers fi ght for, which entails that they sacrifi ce everything, 
including a private life. Wood3 argues that if the rebel group is reliant 
on voluntary linking with the local population, they are much more 
restrained in the use of abusive violent means. However, the case in 
the eastern DRC is that they are reliant on the local population, but 
through coercion. Here, raping and looting often go together. Wood 
argues that the lack of aspiration to govern means that there are fewer 
reasons to restrain sexual violence in the absence of state-building ac-
tivity. Thus, there seems to be a slight correlation between the failure 
of a coherent state and widespread sexual violence by rival warring 
groups. 

3 Personal conversation with Elisabeth Wood on 29 May 2008 at PRIO, Oslo. 
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Concluding remarks 
The situation in the eastern DRC is devastating in terms of the wide-
spread incidents of sexual violence in this war. However, the available 
literature on this subject tends to represent non-state armed groups as 
barbaric monsters out of control, and women as passive victims. This 
is at best erroneous and at worst will make the circle of violence con-
tinue despite international engagement. An article in the New York 
Times exemplifi es this simplistic representation of sexual violence in 
the DRC: ‘There used to be a lot of gorillas in there, but now they’ve 
been replaced by much more savage beasts’ (Gettleman 2007).

Instead, sexual violence is committed by individuals and must be 
understood in terms of these individuals’ contexts and goals. Re-
searchers should be aware that individuals’ motivations can appear ir-
rational, and categorising these incidents as ‘lust’ or ‘hate’ can seem 
to artifi cially separate mutually excluding forms of rational behav-
iour. At the individual level, there seems to be a mixture of feelings, 
combined with constructed ideas about men and women’s role in the 
society that motivated sexual violence against civilians. Further, the 
rebels in the eastern DRC are rarely equipped with suffi  cient means 
of survival and groups like the Interahamwe have been there for more 
than a decade. The groups prey on civilians and in particular target 
women because of their productivity and abduct them as a livelihood 
strategy. There is also reason to assume that sexual violence against 
these women happens because the rebels need ‘normality’ in an un-
friendly environment. Many of these men have never had the chance 
to experience a ‘normal’ life with a wife and children, and their mo-
rality is weakened in terms of taking other men’s women. Notably, 
this action is often a serious off ence in peaceful circumstances. 

There is also reason to believe that sexual violence is used as a weapon 
to terrorise people into fl eeing from certain areas or as a power tool to 
scare people into submission. Although few, if any, of these groups are 
strong enough to win the war, there are confl ict entrepreneurs every-
where in the east, profi ting from the lack of control over resourceful 
areas. The failure of the neopatrimonial state system has contributed 
to this eruption of violence, as has the lack of control over more re-
mote areas, which both foreign and national actors profi t from – at 
the cost of the civilian population. 



mass violence, women, protection and prosecution    135

References 

Allan, B. (1996), Rape warfare: The hidden genocide in 
Bosnia-Herzegovina and Croatia, Minneapolis, MN: 
University of Minnesota Press. 

Baaz, M. E. and M. Stern (2008), ‘Making sense of violence: 
Voices of soldiers in the Congo (DRC)’, Journal of Modern 
African Studies, Vol. 46, No. 1,pp.57-86. 

Brownmiller, S. (1975) Against Our Will: Men, Women and 
Rape, New York: Bantam Books.

Bøås, M. (2001), ‘Liberia and Sierra Leone – dead ringers? 
The logic of neopatrimonial rule’, Third World Quarterly, Vol. 
22, No. 5, pp.697-723. 

Bøås, M. and K. C. Dunn (eds) (2007), African guerrillas: 
Rage against the machine, Boulder, CO: Lynne Rienner 
Publishers. 

Enloe, C. (2000), Manoeuvres: The international politics 
of militarizing women’s lives, Berkeley, CA: University of 
California Press. 

Ertürk, Y. (2008), Promotion and protection of all human 
rights, civil, political, economic, social and cultural, including 
the right to development, New York: United Nations Human 
Rights Council (A/HRC/7/6/Add. 4, 2008-02-28).

Gettleman, J. (2007), ‘Rape Epidemic Raises Trauma of 
Congo War’, New York Times, 7 October. Available online at:

http://www.nytimes.com/2007/10/07/world/
africa/07congo.html?_r=1&scp=1&sq=Rape%20epidemic%20
Gettleman&st=nyt&oref=slogin 

International Alert (2005), Women’s bodies as a 
battleground: Sexual violence against women and girls 
during the war in the Democratic Republic of Congo. 
South Kivu (1996-2003). Report accessed on 2 April 2008 
at http://www.international-alert.org/publications/getdata.
php?doctype=Pdf&id=32&docs=56 

Lévi-Strauss, C. (1969), The Elementary Structures of Kinship, 
London: Eyre and Spottiswoode. 

Prunier, G. (2009), From Genocide to Continental War: The 
‘Congolese’ Confl ict and the Crisis of Contemporary Africa, 
London: Hurst.

Reno, W. (2005), ‘The politics of violent opposition in 
collapsing states’, Government and Opposition, Vol. 40, No. 
2, pp. 127-151. 

Rosaldo, R. (1993), Culture and truth: The remaking of social 
analysis, Boston, MA: Beacon Press.

Strickland, R. and N. Duvvury (2003), Gender equity and 
peacebuilding. From rhetoric to reality: Finding the way, 
Ottawa, ON: International Development Research Centre

Skjelsbæk, I. (1999), Sexual violence in the confl icts in ex-
Yugoslavia, Oslo: Ministry of Foreign Aff airs, Norway. 

Skjelsbæk, I. (2001), ‘Sexual violence and war: Mapping out 
a complex relationship’, European Journal of International 
Relations, Vol. 7, No. 2, pp.211-237. 

Thakur, M. (2008), ‘The AK means power and life’: An 
empirical mapping of Congolese and foreign militias in 
eastern DR Congo, paper submitted for the project ‘Reigning 
in the Dogs of war: Demilitarization of armed groups and 
militias in Africa’, Cairo: Department of Political Science, The 
American University. 

Veblen, T. (1899), The Theory of the Leisure Class (12th edition 
1953), New York: The New American Library. 

Vetlesen, A. J. (2005), Evil and human agency: 
Understanding collective evildoing, Cambridge: Cambridge 
University Press. 

Weintstein, J. M. (2007), Inside rebellion: The politics of 
insurgent violence, Cambridge: Cambridge University Press. 

Wieviorka, M. (2005), La violence, Paris: Hachette 
Littératures. 

Wood, E. J. (2006), ‘Variation in Sexual Violence during War’, 
Politics and Society, Vol. 34, No 3, pp. 307-342. 

Wood, E. J. (forthcoming), ‘Armed groups and sexual 
violence: when is wartime rape rare?’ Politics and Society. 

Fieldwork references 

Interviews (primary data) 

Former child soldiers. Group discussion with translator in 
Bukavu, 6 April 2008. 

A. Former member of Mundundu 404, age 17.
B. Former member of Mundundu 40, age 18.
C. Former Mayi Mayi soldier, age 15.
D. Former Mundundu 40 soldier, age 19 .

Victims of sexual violence in the South Kivu region. Group 
discussion with translator in Bukavu, 3 April 2008. 

A. From Nindja, age 35.
B. From Nindja, age 28. 
C. From Kalehe, age 33.
D. From Buniakiri, age 36.
E. From Walungu, age 27. 

4 Mundundu 40 is in alliance with the Mayi Mayi, but is 
constantly changing its ideology. Translator: Ingeborg 
Eikeland, local coordinator in the Pentecostal Foreign 
Mission of Norway (PYM). Fluent in Swahili, French, 
English and Norwegian. 
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Reviewing the implementation of 
UN Security Council resolutions 
1325 and 1820 – What will it take?
Charles Abugre

‘[T]he real measure of eff ective implementation is not the setting up of 
systems, plans and processes. The measure is women’s participation in 
and contribution to more sustainable peace agreements and post-confl ict 
reconstruction strategies. The measure is better protection of women and 
girls in today’s confl ict zones. The measure is women and men being se-
cure enough to bring cases of wartime atrocities against women and girls to 
transitional justice mechanisms’. 

Ms Joanne Sandler, Ad Interim Executive Director, UNIFEM: UN Security 
Council Open Debate on Women, Peace and Security, 

23 October 2007.

United Nations Security Council resolution 1325 and its derivative, 
resolution 1820, can be said to represent a triumph of the collective 
human will for good in periods of great adversity. Peace and women’s 
rights movements approach these resolutions with great passion and 
see them more or less as their own, and rightly so. They are after all 
products of decades of intense struggles, at great cost, for equality 
and women’s rights. Resolution 1325 is about promoting the rights 
of women in periods of war and transitional peace. This includes 
addressing the mainstream media characterisation of women during 
armed confl icts merely as victims, to the exclusion of their roles and 
experiences as peacebuilders. In the words of Nobel Peace Price Lau-
reate, Rigoberta Menchú Tum, ‘women are not just victims of war, 
they are also protagonists of history, and makers of the peace’. This 
denial underpins the systematic exclusion of women from the deci-
sion-making processes related to war and peace. It is this exclusion 
that resolution 1325 seeks to correct in its emphasis on participation 
in matters related to confl ict prevention and management, and post-
confl ict building strategies and measures.

There is no doubt that the Resolution has unleashed a wave of energy 
among women and peace movements, spinning out coalitions focused 
specifi cally on implementation. It has served as a ‘door-opening’ tool 
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for women in confl ict-ridden countries to access decision-makers 
and for others to bring gender perspectives into security frameworks 
at national and regional levels. Resolution 1325 has contributed to 
strengthening networking and solidarity actions among women and 
peace groups, in collaboration with gender focal points in government 
ministries, worldwide. There is some evidence that these processes 
have resulted in enhanced women’s participation in political leader-
ship in some countries emerging from armed confl ict. Resolution 
1325 has also leveraged some resources for women and peace groups 
and appears to have increased the profi les of supporting organisations 
in the UN system, such as the United Nations Development Fund for 
Women (UNIFEM) and the UN International Research and Train-
ing Institute for the Advancement of Women UN-INSTRAW.

Institutionally, resolution 1325 has brought about a focused and en-
hanced attention in the UN system on women’s rights in confl ict 
situations and has unleashed a beehive of activities mostly in the ar-
eas of operational and procedural reforms, staff  training, system-wide 
planning and coordination and several review meetings. The UN 
administration has taken steps to recruit more women in senior posi-
tions, including advisory, representational and fi eld operations. The 
Secretary-General of the UN has fulfi lled most, if not all, of the re-
porting obligations specifi ed by Resolution 1325. Because these re-
porting obligations are quite specifi c, this has helped to keep the issue 
of implementation constantly on the agenda. These events have pro-
vided opportunities for women and peace activists to infl uence UN 
decision-making and to access national level decision-makers. 

There have been rich spins-off s from 1325. It should be remembered 
that resolution 1820 is a derivative of 1325. There is also the Peace 
Building Commission which, although separate, provides an institu-
tional framework to take forward a component of 1325. Resolution 
1325 has also found its way into security and human rights protection 
and promotion frameworks of some regional bodies, such as the Af-
rican and European Unions, and gained favour in some development 
and foreign ministries. Eleven countries have so far produced Na-
tional Action Plans (NAPs) as requested by the UN Security Coun-
cil. The processes for producing these plans are perhaps as valuable as 
the plans themselves, if not more so,. For one thing, NAPs necessitate 
cross-ministerial collaboration. In the case of some countries in the 
OECD, parties to NAPs typically include development/foreign min-
istries and ministries of interior and defence, with some input from 
civil society organisations. NAPs serve as a mirror in which govern-
ments can see the images of their defence and police forces and their 
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foreign and development policies in relation to women’s participation 
and human rights in the confl ict arenas they are involved in.

In spite of all these, many women and peace activists and even gov-
ernment offi  cials hold the view that resolution 1325 has been ‘more 
words than deeds’. Eight years after the resolution was adopted, wom-
en, men and girls still do not feel secure enough to bring perpetrators 
of violence, including sexual violence, to transitional justice mecha-
nisms. Women and girls are still been raped and sexually assaulted 
in all major confl ict zones – the Democratic Republic of the Congo 
(DRC), Somalia, the Central African Republic, Columbia, and so 
on. There is neither signifi cant change in women’s participation in 
the leadership positions of governments and the institutions at the 
forefront of war nor in peacebuilding and reconstruction initiatives. 
Only a handful of NAPs have been produced, four years since the 
decision was made by member states to produce them. Above all, the 
world is getting no less militarised.

Why is this so? The reasons are varied. On the practical side, con-
cerns include ineff ective monitoring mechanisms; bureaucratic in-
ertia in the UN – the diffi  culty of turning an elephant around; and 
inadequate, infl exible and unpredictable fi nancial resources to drive 
implementation. Accountability mechanisms are weak – concentrat-
ed in UN and donor-inspired talk-shops which produce little by way 
of eff ective sanctions for non-performance. The UN itself is ineff ec-
tive in holding to account peacekeeping missions operating under its 
banner who violate resolutions 1325 and 1820. Such failures create a 
legitimacy defi cit for the UN and erode not only its moral authority 
but also the ‘bite’ of 1325 and 1820.

The second set of issues relates to the limitations inherent in the reso-
lution itself. Resolution 1325 is largely ‘motivational’ Also, it does not 
really provide eff ective guidance as to how to deal with combatants 
in the course of intra-state violence. The main available legal recourse 
for addressing intra-state violence remains national law or the appli-
cation of international law. These are, however, not very useful if the 
concern is to promote participation under conditions of the messiness 
and brutality of war. Therefore the obligations of combatants are ulti-
mately enforceable post facto, with the hope that this provides deter-
rence, although it is very well known that post-war prosecutions are 
insuffi  cient to act as deterrents against future violations.

The third set of issues relate to the external conditions under which 
1325 in particular was born. Resolution 1325 is to a large extent a prod-
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uct of the then-emerging new security agenda – the Human Security 
Agenda (HSA) – strongly promoted by a Scandinavian-European-Ca-
nadian axis. The HSA sought to formulate security as more than the 
absence of armed confl ict to include the fulfi lment of basic human 
rights. The agenda, however, was torpedoed one year after 1325 was 
passed, by the violent events of 9/11 and the subsequent so-called war 
on terror (WOT) launched by the Bush-Blair administrations in the 
United States and the United Kingdom respectively, which unleashed 
a violent and muscular approach to security. The invasion of Iraq and 
Afghanistan eff ectively pushed 1325 aside until recently. 

It is also argued that the very fact that the underpinning elements of 
1325 were eff ectively shaped in the West suggest yet another West-
phalian notion of security was been imposed. This ‘new security 
agenda’, which seeks to supplant international humanitarian law over 
sovereignty, taken to its logical conclusion has a tendency to under-
mine citizenship rights, which ultimately underpin the rule of law. In 
the situation of elective application of humanitarian law, which is the 
current reality, it is militarily weak countries that stand the danger of 
been ultimately undermined. 

To address these concerns and advance the implementation of 1325 
and 1820, women and peace groups propose such measures as out-
come-oriented monitoring and feedback with improved data man-
agement; dedicated funding envelopes with adequate resources avail-
able to women and peace movements from bottom to top levels; peer 
review mechanisms among UN members states in order to hold each 
other to account; and revived anti-militarisation campaigns and in-
ternational agreements.

The state of play1

Resolution 1325 is unique in many respects. It was passed unanimous-
ly by the Security Council, arguably the most powerful UN body, 
under the chairmanship of a developing country, Namibia. This was 
a culmination of several years of campaigns by especially women and 
peace activists across the world, generating multiple coalitions cutting 
across North-South and government-nongovernment divides inside 
and outside the UN system. Resolution 1325 has had many internal 
champions within the UN system itself, especially in the specialised 

1 A comprehensive stock-take of the implementation of resolution 1325 was undertaken 
in 2005, by member governments in the UN system and by NGOs (see Report 
of NGO Working Group on Women, Peace and Security, October 2006, www.
womenpeacesecurity.org). This article draws on these outputs as well as development 
since, but does not claim comprehensiveness. 
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bodies but also within the Security Council. This was refl ected in the 
establishment of the ‘Friends of 1325’ group within the UN soon after 
1325 was adopted.2 Because 1325 imposes clear implementation and 
monitoring responsibilities upon the Secretary-General, including an 
annual review process, it provides mechanisms for ongoing advocacy 
as well as accountability. There is much going for 1325, and much go-
ing on in relation to it. 

The greatest infl uence of 1325 is undoubtedly in the operating pro-
cedures of the UN system and its specialised agencies in relation to 
women, peace and security. Countless bodies have reviewed their 
procedures to enhance women’s participation and to address the gen-
der implications of their programming. The resolution has also found 
its way into the legal and political frameworks of regional bodies such 
as the European Union and the African Union. The Council in 2004 
requested that UN member states formulate national action plans for 
implementing 1325. This is to ensure that the resolution translates 
into concrete actions and change processes. So far only 10 have sub-
mitted these plans but more are said to be on the way. 

The adoption of resolution 1820 in June this year, designed to out-
law and punish sexual violence in confl ict, and the establishment of 
the Peace Building Commission in 2005, can be said to be concrete 
advances on 1325, at the legal and institutional levels, and therefore 
represent clear evidence of the international community’s continued 
commitment to the tenets of 1325. In addition, all relevant UN bod-
ies, and 10 members states have produced action plans or are in the 
process of continued reviews of these plans.

Within two years of the resolution being passed, several recommen-
dations for ensuring full implementation were on the table.3 There 

2 This is a voluntary group of 26 UN member states (founded by Canada) who advocate 
for its implementation within the UN system.

3 Examples are: (1) The report of the Secretary-General pursuant on ‘Women, Peace and 
Security’ (S/2002/1154) which includes 21 recommendations pertinent to the Security 
Council’s mandate; (2) The study of the Secretary-General pursuant on ‘Women, Peace 
and Security’ in October 2002, from which the above report was drawn; this study 
included 79 recommendations; (3) The UNIFEM-sponsored study Women, War, Peace 
by Elisabeth Rehn and Ellen Johnson Sirleaf (2002), which includes 64 recommendations 
towards the full implementation of 1325; (4) An e-discussion organised and moderated 
by UNIFEM, the International Women’s Tribune Centre, and the Women’s International 
League for Peace and Freedom to solicit practical suggestions for implementing 1325, 
which also generated in excess of 100 suggestions; (5) a handbook published by the 
Kvinna till Kvinna Foundation of Sweden – Rethink: A Handbook for Sustainable Peace 
– detailing recommendations regarding how 1325 can be eff ectively taken forward within 
the UN system; (6) Several open debates at the Security Council, relevant to various 
issues of implementation. See also www.peacewomen.org.
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has therefore been no lack of eff orts from the outset to drive eff ective 
implementation of 1325. Yet eight years later, there is widespread per-
ception that the promise of 1325 remains unfulfi lled. ‘Despite the sig-
nifi cance of Resolution 1325 on Women, Peace and Security, wom-
en remain absent or are marginalised from negotiating tables, po-
litical decision-making opportunities and senior advisory positions’, 
claims Elisabeth Porter.4 Offi  cials in foreign ministries, speaking at 
UN events, in their own national contexts or in workshops and con-
ferences, echo these concerns.5 Is this because expectations are too 
high in terms of how quickly change could be brought about? Is it 
because the collective eff ort is small, in comparison with similar reso-
lutions, or are the limitations in the implementation and the resulting 
outcomes inherent in the limitations of the Resolution itself – a ‘soft’ 
resolution with limited teeth? 

Searching for evidence that resolution 1325 has been eff ectively im-
plemented, let alone that it has made a signifi cant diff erence to wom-
en’s rights to be eff ectively protected in confl ict, is much like observ-
ing the air in the atmosphere. It is clearly vital as a precondition to 
sustaining life. It is everywhere, but not quite anywhere, because we 
can’t consciously discern it except when it is absent in the right forms 
or when it stirs. The air needs an energy source to stir. When the as-
sociated energy applied is small, we get a breeze, when it is large, we 
get a strong wind, but when it is suffi  ciently large, we may even get a 
hurricane or a tornado – which may at once devastate (uproot the old) 
as well as create the conditions for renewal. Currently, the perception 
is that the energy applied to resolution 1325, especially by member 
states, is small compared to need.

Trawling through the literature, it is clear that 1325 is at once every-
where – in countless conferences, websites, policy documents and of-
fi cial pronouncements – and yet nowhere substantively, in the sense of 
having champions with teeth in eff ective corridors of power outside 
of the UN system and foreign/development ministries in a handful 
of enthusiastic rich countries. It is visible in dedicated conferences 
and documents and invisible everywhere else, even in related forums, 
in the public mind and in the consciousness of relevant corridors of 
power, including at the Security Council during critical open de-

4 Women and security: ‘You cannot dance if you cannot stand’, http://www.
opendemocracy.net/democracy-resolution_1325/confl ict_2929.jsp 

5 http://www.un-instraw.org/images/fi les/Backgroundpaper1325.pdf
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bates.6 Resolution 1325 is still being sold to member countries outside 
of the trans-Atlantic corridor, and even where it is received, it eff ec-
tively disappears into more overarching frameworks where the pre-
dominant focus is something else, even if related.7 

Resolution 1325 has inherent limitations. It is essentially an ‘enabling’ 
resolution. It ‘urges’ and ‘encourages’. Only in reference to the Secre-
tary General does it ‘request’. It is formulated under Chapter VI of the 
UN Charter (Pacifi c Settlement of Disputes) which are only recom-
mendations compared to Chapter VII whose resolutions are eff ectively 
international law. Its incentive system is weak, the punitive instruments 
for addressing non-compliance envisages the use of Article 41 meas-
ures, which relates to the use of economic and diplomatic sanctions – 
hardly the best instrument in situations of intra-state violence. Its de-
terrent impacts are equality limited, given the limitations of eff ectively 
holding combatants or even peacekeepers to account. To date, there 
has been limited investment in supporting women and girls aff ected 
by confl icts to build the evidence for future prosecution. That said, le-
gal prosecutions alone are unlikely to be suffi  cient deterrence of viola-
tions. Resolution 1325 is also heavily reliant on the goodwill of donors 
to provide adequate and predictable funding to the UN system but also 
to member countries, and therefore the intensity of implementation is 
very much tied to the level of volatility of aid.

Nevertheless, 1325 has undoubtedly given a boost to women and peace 
movements, related specialised agencies in the UN and women’s de-
partments in foreign/development ministries. It is fi nding its way into 
legal frameworks and into international law through interpretation 
and legal precedent (the Rwanda case) and it has given concrete ex-
pression to the extended concept of human security, which includes 

6 The Women’s International League for Peace and Freedom (WILPF) report several 
such discussions:. (1) An open debate on peace building on 9 May 2008 on post-
confl ict stabilisation and recovery. At this debate, the United Kingdom Presidency, 
one of the key sponsors of Resolution 1325, advanced three concerns: the need for 
coherence, civilian capacity building and mechanisms for rapid and fl exible funding but 
did not make any reference to 1325 and related issues concerning women and gender. 
(2) An open debate on 27 May 2008, on the theme of civilians in armed confl icts, 
which took place shortly after Save the Children UK published its report on the sexual 
exploitation of children by aid workers and peacekeepers. Few delegations made 
any explicit connection to 1325. The NGO Working Group report on 1325 in 2005 
(published October 2006) details how limited the references to 1325 are in UNSC 
resolutions and open debates. See http://www.peacewomen.org/news/1325News, and 
http://www.opendemocracy.net/democracy-resolution_1325/confl ict_2929.jsp; www.
womenpeacesecurity.org. 

7 The Protocol on the Rights of Women in Africa is the legal framework that most 
integrates 1325. Yet at conferences on the Protocol hardly any link is made explicitly to 
1325.
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various interpretations of the Responsibility to Protect (R2P). The 
2004 Report of the Secretary-General observes that ‘the peacekeeping 
and humanitarian arenas have seen the most dramatic improvement in terms of 
new policies, gender expertise and training initiatives’.

It also observes that in no area of peace and security work are gen-
der perspectives systematically incorporated in planning, implemen-
tation, monitoring and reporting. The Secretary-General also be-
moaned the inadequate specifi c resource allocation to implementing 
the objectives of 1325. The resolution clearly has implications for the 
way international fi nancial institutions and the aid machinery func-
tions, especially for aid-dependent countries, the majority of which 
are either embroiled in, or emerging from violent confl icts. This 
means that to the extent to which the aid system remains ineff ective, 
achieving the goals of 1325 will remain distant. A crucial constraint 
of the aid system remains its insistence, despite changes in rhetoric, 
on the use of conditionalities or budget fi nancing frameworks to pro-
mote economic liberalisation, which undermine the social basis for 
peace and the citizen-government accountability framework essential 
to democratic accountability. But above all, 1325 requires the UN and 
its leading proponents to lead by example. Every rape by UN or hu-
manitarian personnel that goes unpunished, every peace mission that 
has only a token presence of women, every unjust war waged on oth-
ers justifi ed by pretext, every demobilisation scheme that ignores the 
special needs of women, undermines the long-term goals of 1325.

The road to resolution 13258

Resolution 1325 has been long in coming. Its immediate genesis can 
be traced to the UN conferences of the 1990s. The 1993 UN World 
Conference on Human Rights adopted the Declaration on the Elimi-
nation of Violence Against Women, acknowledging the special vul-
nerability of women in situations of confl ict. The World Summit on 
Social Development (Copenhagen 1995) highlighted the right to par-
ticipation of women in decision-making in general and policies that 
shaped social development. The Fourth UN World Conference on 
Women in Beijing (1995) introduced the strategy of ‘gender main-
streaming’. In the same year, the UN Division for the Advancement 
of Women produced a study on the unique contributions women can 
make to peacekeeping. In the meantime, the International Criminal 
Tribunals for the former Yugoslavia (1993) and Rwanda (1994), the 

8 See also From Local to Global: Making Peace Work for Women, NGO Working Group 
on Women, Peace and Security. Security Council Resolution 1325 – Five Years On 
report, www.womenpeacesecurity.org
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Special Court for Sierra Leone, and, later, the International Criminal 
Court, all acknowledged the gender implications of armed confl ict.

Resolution 1325 also builds on previously adopted resolutions that 
focus on refugees, children and armed confl ict and the protection 
of civilians in armed confl ict, as well as the Geneva Conventions, 
the Refugee Convention, the Convention on the Elimination of All 
Forms of Discrimination against Women (CEDAW), the UN Con-
vention on the Rights of the Child and associated Security Council 
Resolutions 1261 and 1314 which are on the theme of children and 
armed confl icts, and Resolutions 1265 and 1296 which are focused on 
the theme of the protection of civilians in armed confl icts. Resolu-
tion 1325 also refers to the Rome Statute of the International Crimi-
nal Court, relevant presidential statements and other UN documents, 
in particular the Security Council’s presidential statement on the oc-
casion of International Women’s Day 2000,9 which states that ‘peace 
is inextricably linked with equality between women and men’, as well 
as to the Charter of the United Nations which identifi es the mainte-
nance of international peace and security as ‘the primary responsibil-
ity of the Security Council’. 

In 2000, Namibia, then serving as a non-permanent member of the 
UN Security Council, hosted a conference on ‘Mainstreaming a 
Gender Perspective in Multidimensional Peace Support Operations’ 
that resulted in the ‘Windhoek Declaration’ of 31 May. In October of 
that year, when Namibia held the presidency of the Security Coun-
cil, it made passage of resolution 1325 the centrepiece of its chairman-
ship and hosted an Open Debate on the subject of women and peace 
which led subsequently to 1325 being passed unanimously.

In a related development, the principle of the Responsibility to Pro-
tect (R2P) was enshrined in the Outcome Document adopted at the 
UN World Summit in September 2005. Although R2P has a some-
what diff erent thrust from 1325 it too is in keeping with the theme of 
‘human security’, the framework from which 1325 is partly derived. 
Also in the same year the Peace Building Commission was estab-
lished, with a commitment to promoting women’s participation in 
peacebuilding eff orts

Thus 1325 is an embodiment of several principles; the right to peace; 
the right to participate; non-discrimination; gender mainstreaming 
in all aspects of public life; the right to protection from harm; and 

9 Press release on the occasion of International Women’s Day 2000. 
http://www.un.org/News/Press/docs/2001/obv195.doc.htm
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the right to justice. None of these developments, not least 1325 itself, 
would have been possible, without sustained campaigning and sacri-
fi ces on the part of women’s, human rights and peace activist groups 
all over the world for equality.

The content of 1325 
United Nations Security Council resolution 1325 is the fi rst resolu-
tion ever passed by the Security Council that specifi cally addresses 
the impact of war on women. It is described as ‘a watershed political 
framework that makes women – and a gender perspective – relevant 
to negotiating peace agreements, planning refugee camps and peace-
keeping operations and reconstructing war-torn societies’.10

The main focus is the disproportionate impact of armed confl ict – in-
cluding the dangers that landmines present – on the lives of women 
and girls and the necessity to increase the participation of women in 
all processes concerning confl ict prevention, peacebuilding and post-
confl ict reconstruction. The UN-INSTRAW11 website (November 
2008) summarises 1325 as constituting three Ps: participation, preven-
tion and protection, plus an extra P – Prosecution (still being devel-
oped). One could also highlight issues of mainstreaming gender and 
the special needs of women, and the fi nancing obligations attached 
to the Resolution.

Participation
The concept of participation employed by 1325 emphasises represen-
tation, leadership and eff ective voice in all aspects of confl ict preven-
tion, resolution and peace building. It includes:

The important role of women in the prevention and resolution of con-
fl icts and in peace-building, and the importance of their equal 
participation and full involvement; 

Increased representation of women at all decision-making levels in na-
tional, regional and international institutions and mechanisms for 
the prevention, management, and resolution of confl ict;

An increase in the participation of women at decision-making levels 
in confl ict resolution and peace processes;

10 NGO Working Group Report, www.womenpeacesecurity.org. See also Sabine Hub, 
‘Security Council Resolution 1325 on Women, Peace and Security’, Liu Institute for 
Global Issues, University of British Columbia 2004; www.ligi.ubc.ca.

11 See http://www.un-instraw.org/en/gps/general/implementation-of-un-scr-1325.html
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Secretary-General to appoint more women as special representatives 
and envoys to pursue good offi  ces on his behalf, and member states 
to provide candidates to the Secretary-General, for inclusion in a 
regularly updated centralised roster;

The Secretary-General to seek to expand the role and contribution of wom-
en in United Nations fi eld-based operations, and especially among 
military observers, civilian police, human rights and humanitar-
ian personnel.

Prevention

In addition to participation, resolution 1325 requires member states 
and the international community to take action to prevent confl icts 
and, where confl icts break out, to take eff ective measures to protect 
women and children. The issue of adding prosecution to 1325 was 
raised during various High-Level Dialogues on the National-Level 
Implementation of Resolution 1325 held in Santiago, Chile and Ad-
dis Ababa, Ethiopia, in recent years. In the process, commitments 
were made to mainstreaming a gender perspective into all confl ict 
prevention activities and strategies, developing eff ective gender-sen-
sitive early warning mechanisms and institutions, and strengthening 
eff orts to prevent violence against women, including various forms of 
gender-based violence

Protection

Protection is a product of the application of law – that is, international 
humanitarian law (as represented by the four Geneva Conventions 
of 1949 and their associated protocols of 1977) and human rights law 
– capacity in the form of knowledge through training and redress, 
through prosecution. Highlighted aspects are: 

The application of humanitarian law and human rights law to protect 
the rights of women and girls during and after confl icts;

Training: to provide to member states training guidelines and ma-
terials on the protection, rights and the particular needs of wom-
en, as well as on the importance of involving women in all peace-
keeping and peacebuilding measures;

Protection from sexual and gender-based violence: parties to armed confl ict 
to take special measures to protect women and girls from gender-
based violence, particularly rape and other forms of sexual abuse, 
and all other forms of violence in situations of armed confl ict;

The importance of ending impunity and prosecuting: bringing to jus-
tice those responsible for genocide, crimes against humanity, and 
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war crimes, including those relating to sexual and other violence 
against women and girls, and in this regard the need to exclude 
these crimes, where feasible, from amnesty provisions is stressed;

Protection of women and girls in refugee camps: all parties to armed 
confl ict to respect the civilian and humanitarian character of refu-
gee camps and settlements, and to take into account the particular 
needs of women and girls, including in their design.

Mainstreaming gender and recognising the 
special interest of women and girls

Elements highlighted are:

In peacekeeping and disarmament operations: mainstream a gender per-
spective into peacekeeping operations, and in this regard noting 
the Windhoek Declaration and the Namibia Plan of Action on 
Mainstreaming a Gender Perspective in Multidimensional Peace 
Support Operations as well as in disarmament;

Disarmament, demobilisation and reintegration to consider the diff erent 
needs of female and male ex-combatants and to take into account 
the needs of their dependants;

Consultations: ensure that Security Council missions take into ac-
count gender considerations and the rights of women, includ-
ing through consultation with local and international women’s 
groups;

Study: the Secretary-General to carry out a study on the impact of 
armed confl ict on women and girls, the role of women in peace-
building and the gender dimensions of peace processes and con-
fl ict resolution.

Financing

Member states are called upon to increase their voluntary fi nancial, 
technical and logistical support for gender-sensitive training eff orts, 
including those undertaken by relevant funds and programmes, inter 
alia, the United Nations Fund for Women and United Nations Chil-
dren’s Fund, and by the Offi  ce of the United Nations High Commis-
sioner for Refugees and other relevant bodies.

Operative elements

Resolution 1325 has strong inbuilt operative elements. The tasks giv-
en to the Secretary-General and member countries are specifi c and 
include an annual review where member states are obligated to report 
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on implementation progress, providing a mechanism for information 
access as well as accountability. It instructs member countries to pro-
vide training to their security forces, especially peacekeeping forc-
es on relevant issues of women’s rights including sexual rights. The 
resolution also endorses the inclusion of civil society groups in peace 
processes and in the implementation of peace agreements, thereby 
providing gender activist groups in particular, and civil society gener-
ally, with a direct stake in 1325. To some extent therefore, the Resolu-
tion lends itself to a fair degree of monitoring.

Resolution 182012

Resolution 1820 will be only 18 months old in December 2009, hav-
ing been adopted in June 2008. Therefore, for the purpose of this arti-
cle, it will suffi  ce to acknowledge its signifi cance and complementari-
ties with 1325. Resolution 1820 builds on, and strengthens Operative 
Paragraphs (OP) 10 and 11 of 1325 in respect of rape and other forms 
of gender-based violence directed at civilian populations, especially 
women and children, in armed confl ict situations. It seeks particularly 
to deter and potentially punish the use of rape and other forms of sex-
ual violence as weapons of war. Like 1325, 1820 also has ‘3+1’ P objec-
tives: prevention, protection and participation, plus prosecution.

Participation

Resolution 1820 affi  rms the importance of women’s participation in 
confl ict prevention, resolution, peacebuilding and reconstruction, 
and in this way complements and strengthens resolution 1325. It rec-
ognises that sexual violence is both a cause and consequence of wom-
en’s low participation in decision-making. The trauma of rape and 
other forms of sexual violence can undermine a woman’s confi dence 
to participate fully in public life for good. Therefore 1820 requires of 
the Secretary-General, his representatives and the UN system action 
to facilitate women’s full and equal participation in peace processes. 
In terms of specifi c measures, resolution 1325 requires:

The Secretary-General to report on how the United Nations and 
its implementing partners (including NGOs) cater for women’s 
participation in the fi eld; 

The Peace Building Commission to ensure consultation and rep-
resentation of women’s groups in country operations; 

12 See www.peacewomen.org and www.unsecuritycouncil.org for details of resolution and 
analysis.
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The UN system and member countries to provide adequate train-
ing and strengthen the capacity of relevant national institutions 
and local civil society networks to respond to women’s participa-
tion needs.

Protection

Protection measures in resolution 1820 are both specifi c and system-
ic and refer both to periods of confl ict and post-confl ict. Specifi c 
measures include the management of camps for refugees and inter-
nally displaced persons, the training and vetting of armed and securi-
ty forces and the evacuation of people under imminent threat of rape 
or other forms of sexual violence. Member states are also required to 
ensure that reforms such as justice and security sector reforms are un-
dertaken in consultation with women’s organisations and adequately 
address women’s security needs.

Prevention and prosecution

Resolution 1820 directs the international community to address what 
if calls ‘myths that fuel sexual violence’. In terms of the deterrence 
eff ects, resolution 1820 advances eff orts to make sexual violence rec-
ognised as a weapon of war13 and opens the door for sexual violence 
to be prosecuted as war crimes or crimes against humanity in Inter-
national Criminal Courts (ICCs),14 and for the Security Council to 
intervene in situations where the level of sexual violence so requires. 
Resolution 1820 specifi cally excludes crimes of sexual violence from 
amnesty accords as part of peace negotiations and underlines the im-
portance of ending impunity for such crimes.15

13 See Coalition for Women’s Human Rights in Confl ict Situations, New Release: United 
Nations Security Council resolution on rape as a war tactic: an analysis by Rights & 
Democracy http://www.womensrightscoalition.org/site/newsReleases/2008-07_en.php

14 See Obote-Odora (2005) and his chapters in this volume. The Akayesu case in 
Rwanda is considered a landmark case in jurisprudential terms in sexual violence 
prosecutions. It has been described as a watershed and a case of many ‘fi rsts’. It was 
the fi rst full trial decided by the ICTR Chambers, it became the fi rst case in history 
that rendered a conviction for either genocide or crimes against humanity through 
sexual violence. It was also groundbreaking for its formulations of seminal defi nitions 
of rape and sexual violence under international law, and for its recognition of forced 
nudity as a form of sexual violence comprising inhumane acts as a crime against 
humanity.

15 Women and legal rights groups draw attention to some limitations of 1820 in terms of 
its judiciability. They point to the fact that 1820 does not make an explicit reference 
to torture, a relatively well-established area of international law, nor does it explicitly 
propose an inclusion of crimes of sexual violence in the statute for the International 
Criminal Court – the latter perhaps constrained by US Government’s attitude towards 
the ICC. 
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Challenges

The process of adopting resolution 1820 was not without ironies and 
controversies. First, women leaders and gender activists charge that 
there was limited consultation and input by them in the drafting of 
the resolution. Second, the fact that the US chaired the debate that 
led to the adoption of 1820 was itself an aggravation to some, given 
the continuing raw nerves over the war in Iraq and destruction un-
leashed by the US-led war on terror and the US refusal to be a sig-
natory to the ICC. Added to that, the US has since not produced a 
National Action Plan as requested by the Secretary-General in 2004, 
in respect of the implementation of resolution 1325 upon which 1820 
is built, raising doubts about the seriousness with which the US takes 
both resolutions.

The debate also threw up disagreements as to whether a focus on 
sexual violence in confl ict (women as victims) was not a dilution of, 
if not a diversion from, the central focus of 1325 on the role of wom-
en as agents of peace, security and reconstruction. Some also argued 
that 1820 was unnecessary since 1325 had already established the legal 
framework to treat sexual violence as a war crime, or a crime against 
humanity. These concerns notwithstanding, the unanimous adop-
tion of resolution 1820 is welcomed by peace and women activists as a 
landmark development in the fi ghts against the use of rape and sexual 
crimes as weapons of war. 

The conceptual foundations of resolutions 1325/1820 and 
related challenges
The scope of resolution 1325 is decidedly broad, covering areas of po-
litical participation and institutional representation not only in coun-
tries experiencing violent confl icts but in all member countries. It fo-
cuses on women’s participation in all aspects of confl ict manifestation 
– from prevention to sustaining strength, justice and development, 
post-confl ict. This breadth is at one level the core of its strength but 
it also poses signifi cant challenges for assessment. Why is 1325 this 
broad?

As a product of several struggles, 1325 is also a refection of the domi-
nant analysis of confl ict upon which gender inequality is placed. It 
will seem that the analytical logic behind 1325 mirrors closely the 
analysis of gender and confl icts as products of structural violence 
and gendered nationalism (Caprioli 2003) and gendered nationalism. 
Structural violence is understood as systematic exploitation that be-
comes part of the social order. This has four components: exploita-
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tion, which is focused on the division of labour, with the benefi ts 
being asymmetrically distributed; penetration, which necessitates the 
control by the exploiters over the consciousness of the exploited, thus 
resulting in the acquiescence of the oppressed; fragmentation, which 
means that the exploited are separated from each other; and margin-
alisation, with the exploiters as a privileged class with their own rules 
and form of interaction. When a sense of marginalisation or exploita-
tion is perceived as horizontal inequality (as in Stewart 2008) this ac-
centuates group-based identities and group grievance.

Gender power shapes the dynamics of every site of human interac-
tion, from the household to the international arena – economic, so-
cial and political. The intrusion of gender inequality throughout all 
aspects of human interaction thus creates the foundation for structural 
inequality. Structural inequality is based on subjugation and inequal-
ity that is rooted in hierarchy, domination and the use of force. The 
structural system of male domination is sustained through the persist-
ence of gender stereotypes, which are themselves socially endowed 
labels. Maintaining power under a system of structural inequality re-
quires socialisation, gender stereotyping, and a constant threat of vi-
olence assures acquiescence to structural inequality (see Bunch and 
Carrillo 1998) but is also derived from cultural norms upon which 
patriarchy depends. In other words, structural violence is a process by 
which cultural violence is institutionalised.

Gendered nationalism on the other hand relates to the subjugation of 
women to the ‘nationalist’ identity cause in which men tend to be the 
guardians. There are several components to this. The fi rst relates to 
fertility and refer to cultural norms controlling women’s procreation. 
In short, women are responsible for reproduction – the long-term 
group survival. This may translate into restrictions related to abortion 
for the in-group or marriage with ‘outsiders’. When a group is in-
volved in violence, there becomes an ever-increasing need for higher 
birth rates as people die (Turpin 1998: 11). Second, women are also 
‘social reproducers of group members and cultural forms’ through so-
cialising children regarding their cultural rights, obligations, norms 
and myths. Third, women become involved in the confl ict ‘as par-
ticipants in political identity struggles’ but their contribution to the 
defence of the nation often remains unrecognised. 

Caprioli (2003) argues that both structural violence and gendered 
nationalism lead to the expectation that women’s domestic equality 
would result in fewer incidences of domestic confl ict. The absence 
of domestic oppression and violence associated with gendered hier-
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archies that fuel militant nationalism should lead to lower societal 
violence overall. This leads to the broader expectation that the inclu-
sion of women as equal members of society should result in a change 
in overall societal values that aff ect state policies both internationally 
and domestically. This is an argument in support of actions necessary 
to prevent confl icts and structural violence against women. It argues 
for the overhauling of horizontal, including gender-based, inequali-
ties underpinning society, lowering women’s fertility and strength-
ening their economic rights on the grounds that these factors repro-
duce the conditions for confl icts and impose intolerable suff ering on 
women. 

The need for women’s participation in resolving confl icts is argued in a 
more straightforward way. Confl icts aff ect both men and women, just 
as they are also aff ected by the consequences of the peace. Second, 
women’s inclusion in peacebuilding is essential for inclusive social 
justice but also for the simple reason that women have immense expe-
riences in informal peacebuilding and reconciliation eff orts, especial-
ly at the grassroots level. Despite these experiences, women are rare 
in formal peace processes. Third, there is evidence that the participa-
tion of women in political, policy and legal decision-making makes a 
diff erence to the sorts of issues addressed. The latter results from the 
fact that women’s specifi c concerns are shaped by their social roles as 
daughters, wives and mothers, by the economic positions and obliga-
tions they have within the family and community and by the prevail-
ing cultural conceptualisation of their gender roles (Sørensen 1998). 

It is also argued that, women need to be brought to the table in peace 
negotiations for a number of other reasons:

Men are simply more prone to engage in aggressive and violent be-
haviours than women. Women generally bring a more calming, real-
istic and humane element to negotiations.

Taking women’s views and experiences into account is part of situ-
ational awareness. If 50 per cent or more of the population is excluded 
from the peacebuilding and reconstruction processes, it means that 
crucial pieces of information needed for success are missing. This is 
especially the case because ‘women within the society may have de-
veloped skills and competencies throughout the confl ict that are es-
sential to eff ective post-confl ict reconstruction’.

For both the society and the outside parties involved in peacebuild-
ing, this may be the best possible opportunity to codify the gender 
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equality that can aid the success of reconstruction eff orts. If there 
is any single indicator of which societies will succeed or fail in the 
coming decades it is the status of women in relation to negotiations. 
Women bring a less combative approach. 

In relation to participation in political life, it is argued that women’s 
presence in signifi cant numbers in elected bodies and in economic 
institutions can result in more equitable policy outcomes because it is 
likely to encourage policy makers to give more attention to issues af-
fecting women, such as equal pay, better conditions of employment, 
childcare, violence against women, and unpaid labour. Economic 
policies are also more likely to acknowledge the value of unpaid car-
ing work (most of which is done by women) as an economic asset to 
be maintained and developed. 

One example is Norway where women members of parliament 
brought about the ‘politics of care’, which obligates the state to in-
crease publicly sponsored childcare services, extend parental leave and 
fl exible working, and improve pension rights for carers. South Africa 
is also often cited as a case where women parliamentarians have led 
the world in the process of introducing gender budgeting to analyse 
state spending from a gender perspective and allocate resources to 
women’s needs. While having more women in leadership positions 
does not guarantee women’s concerns will be on the agenda, there is 
evidence that once a critical mass of women – over one-third – is in 
power, their shared interests as women start to come to the fore, as 
these two examples illustrate (Oxfam 2008). 

The literature is rich in terms of explaining the signifi cance of 
resolution 1325 for women and its potential contribution to so-
ciety at large. This gives context to the multi-dimensional na-
ture of the resolution and thereby affi  rms the rightness of 1325.
However, the scope of 1325 poses signifi cant challenges to eff ective 
accountability and opens the door to selective applications. As we 
will note later, the implementation of resolution 1325 has also been 
hostage to both extenuating circumstances as well as in-built limita-
tions.

A product of the human security agenda.

Resolutions 1325 and 1820 fall into the new dominant global security 
framework captured under the concept of ‘human security’. Alkire 
(2003: 4) summarises the concept into a tight objective which is to 
‘safeguard the vital core of all human lives from critical pervasive threats, 
in a way that is consistent with long-term human fulfi lment’ (my em-
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phasis). Human security takes its shape from the human being: the 
vital core that is to be protected. Institutions that undertake to pro-
tect human security will not be able to promote every aspect of hu-
man wellbeing. But at the very least they must protect this core of 
people’s lives.

Human security is said to be an ‘extended’ concept derived essen-
tially from European political thought. It is extended ‘downwards’ 
from preoccupations with national security to the security of groups 
and individuals. But it is also extended ‘upwards from nations to the 
security of the international system, or the supranational physical en-
vironment. At the same time, security is extended ‘horizontally’ from 
military to political, social, environmental – that is, human – secu-
rity. The political responsibility for ensuring security is also extended 
– in all directions – from nation states to international institutions, 
downwards to regional and local government and sideways to non-
governmental organisations, to public opinion and the press, and to 
the abstract forces of nature or of the market.’ This is the context for 
the so-called ‘borderless security’.

One manifestation of this ‘borderless’ security concept is the Re-
sponsibility to Protect (R2P), which was the title of the report of 
the International Commission on Intervention and State Sovereignty 
(ICISS) released in December 2001 and subsequently adopted as an 
operative principle by the UN.16 This Commission, chaired by Ga-
reth Evans and Mohamed Sahnoun, undertook to study the relation-
ship between (a) the rights of sovereign states, upon which the greater 
part of international relations has been built, and (b) the so-called 
‘right of humanitarian intervention’ which has been exercised spo-
radically – in Somalia, Bosnia and Kosovo, but not Rwanda – and 
with varying degrees of success and international controversy. The 
report addressed ‘the question of when, if ever, it is appropriate for 
states to take coercive – and in particular military – action against an-
other state for the purpose of protecting people at risk in that other 
state. 

According to the report, human security is an emerging concept. It 
‘means the security of people – their physical safety, their economic 
and social wellbeing, respect for their dignity and worth as human 
beings, and the protection of their human rights and fundamental 
freedoms. The priority, according to the report should the protection 
of the human being. Using the example of September 11th, in which 

16 For a debate on R2P see also the contributions by Fiona Dove, Denis Halliday and 
Phyllis Bennis in this volume.
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40 per cent of those in the World Trade towers were non-Amer-
icans, the report argued that human security ‘is indeed indivisible 
and that there is no longer such a thing as a humanitarian catastrophe 
occurring ‘in a faraway country of which we know little’. On the 
other hand, the report acknowledges that not all states will comply 
with this responsibility. The centrality that human security has had 
in prominent statements by the former Secretary-General of the UN, 
Kofi  Annan, raises the question of what the international community 
should do when they fail to do so. In such cases, the report argued, 
international institutions do have a role in safeguarding human secu-
rity – a responsibility to protect 

Adopted by the United Nations, R2P legitimises the setting aside of 
sovereignty on human security grounds. Mamdani (2008) argues that 
this represents the supplementing of humanitarian law over rights 
based on citizenship, which rests on sovereignty. Mamdani argues 
that this raises many dangers not least because it opens the door to 
selective interventions and selective justice by those who control the 
security council but also legal and political dependence on the UN 
Security Council and militarily powerful countries, thereby under-
mining the very foundations for long-term justice and peace which 
rests on domestic political processes. He points to India’s reluctance 
to sign onto the ICC, because of the ultimate lack of accountability 
of the Security Council, who have the power to order interventions 
and refer cases to the ICC. 

The protective dimensions of resolutions 1325 and 1820 could con-
ceivably call into question the role of foreign interventions, whether 
legal, in the case of the ICC, or military. Do the fears, as expressed by 
Mamdani, have a role in the relative lack of enthusiasm among devel-
oping countries for 1325 and 1820? The adoption of the principle of 
R2P does not suggest that there is necessarily a unifi ed interpretation 
of what types of failure in human security, and to what degree, call 
for external intervention. Foreign policy strategies vary according to 
how broadly or how narrowly human security is interpreted. 

According to Alkire (2003: 20-22), the foreign policy and security 
policy framework of Canada, one of the leading voices on the con-
cept of human security on the international stage, is based on a defi -
nition of human security which is very confl ict- focused – protecting 
civilians in armed confl ict, confl ict prevention, public safety, gov-
ernance and accountability, and peace support operations, reforming 
sanctions regimes to mitigate negative humanitarian outcomes, bol-
stering the rights of women in places like Afghanistan, and the neces-
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sity of humanitarian intervention to protect against a future Rwanda 
or Srebrenica – an interpretation much in tune with Lloyd Axworthy 
(1997, 2001). Conceptually, Canada’s interpretation of human security 
refl ects the ‘freedom from pervasive threats to people’s rights, safety 
or lives’ formulation as above, or what Rob McRae and Don Hubert 
(2001) call ‘freedom from fear’. Canada provided a dedicated budget 
for human security long before R2P was adopted by the United Na-
tions. Norway also focuses on the freedom-from-fear aspects of hu-
man security, and identifi es as a core agenda issues of preventive ac-
tion, a landmines treaty, the need for a permanent international crim-
inal court, protection of women, gender mainstreaming, small arms 
and light weapons control, and peace operations. 

Not surprisingly the two countries founded the Human Security Net-
work (otherwise known as the Lysøen Group), whose annual meet-
ings attract NGOs and governmental actors from countries including 
Austria, Canada, Chile, Greece, Ireland, Jordan, Mali, the Nether-
lands, Slovenia, Switzerland and Thailand. They mobilised around 
practical responses to human security threats. These discussions have 
dealt with such topics as protection for civilians, a landmines treaty, a 
permanent international criminal court, children’s issues (the optional 
protocol to the Convention on the Rights of the Child on minimum 
ages for recruitment and deployment of soldiers), small arms and light 
weapons, and drug traffi  cking and organised crime networks.

Alkire fi nds that Japan maintains an even broader defi nition of hu-
man security, which ‘comprehensively covers all the menaces that 
threaten human survival, daily life and dignity… and strengthens ef-
forts to confront these threats’. Particularly, Japan does not prioritise 
‘freedom from fear’ over ‘freedom from want’, but holds them as 
dual objectives of human security. Japan emphasises ‘human security’ 
from the perspective of strengthening eff orts to cope with threats to 
human lives, livelihoods and dignity such as poverty, environmental 
degradation, illicit drugs, transnational organised crime, infectious 
diseases such as HIV/AIDS, the outfl ow of refugees and anti-person-
nel landmines, and has taken various initiatives in this context. To 
ensure ‘human freedom and potential’, a range of issues needs to be 
addressed from the perspective of ‘human sSecurity’, focused on the 
individual, and requiring cooperation among the various actors in 
the international community, including governments, international 
organisations and civil society.

What is the relevance of this security agenda to resolution 1325? In the 
fi rst place it highlights the fact that the coalitions built around 1325 
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are rooted in a shared analysis of what constitutes global security. It 
is not surprising therefore that the countries that are most active in 
the promotion of 1321 and related resolutions have a history of shared 
dialogue on the security agenda. To that extent, future progression 
of 1325 will arise as much from the struggle of activists as from con-
tinued analytical and ideological coherence in the leading countries. 
This brings to mind Mamdani’s concern about how Westphalian ide-
as, once incubated, become hegemonised and imposed, with poten-
tially serious implications as to the way that recipient countries of 
these ideas progress as a society – not least its implications for citizen-
ship and the still contested concept of sovereignty. This is of course 
not to diminish the fact that the pursuit of values such as gender eq-
uity and the right to security that 1325 represents has universal foun-
dations.

Implementation of resolution 1325
Resolution 1325 calls for both preventative and remedial actions by 
all member countries of the United Nations. Preventative in the sense 
that to the extent that violent confl icts arise from a combination of 
systematic discrimination combined with gender nationalism, all 
member countries are potentially vulnerable to confl icts. Remedial 
measures are relevant to all countries, whether in confl ict or not, in 
so far as there is no equity in participation – politically, economically, 
socially and culturally. Resolution 1325 is therefore a challenge not 
simply for North-South relations but for national politics. Yet, in-
ternationally recognised principles of common but diff erentiated re-
sponsibilities, based on capabilities and complicity, suggest some na-
tions will be expected to shoulder more responsibilities than others. 
This is nevertheless too vast a terrain to assess. 

Resolution 1325 addresses itself overwhelmingly to the Secretary-
General and to member states. It is to member states that diff erenti-
ated responsibilities are addressed. For the wealthier nations, the obli-
gations are both internal – in terms of mainstreaming gender in their 
own institutions – and external – in terms of providing predictable 
and adequate resources (fi nancial and technical), and engender their 
peacekeeping, police and civilian forces provided for peacekeeping 
or peace-enforcing missions. Confl ict-ridden member states are re-
quired to apply 1325 to the operations of their armed forces, for the 
protection of their citizens and in the reconstruction of their socie-
ties, post confl ict, including elections, peacebuilding and addressing 
impunity. Nations that provide peacekeepers – rich or poor – have an 
obligation to train their peacekeepers to uphold 1325 and to prosecute 
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them when they engage in sexual violence. All other nations have an 
obligation to mainstream gender and to take preventative actions to 
mitigate confl icts. Socio-economic policies that promote harmony, 
rather than disharmony, are particularly relevant. 

Resolution 1325 is wide-ranging, involving specifi c obligations 
(mostly those addressed to the Secretary-General and the Security 
Council) and general exhortations directed at parties to confl icts and 
member states. Given the vastness of these obligations, this assess-
ment will: 

• be guided by the Kvinna till Kvinna benchmarks17 outlined 
below in an assessment of the UN systems;

• review a handful of National Action Plans to ascertain 
commonality, best practice and lessons;

• look at examples of implementation of 1325 outside of the 
European/American region and ongoing eff orts to accelerate 
such eff orts;

• give a snapshot of what is going on in the civil society 
community.

The Secretary-General and the UN system

The direct obligations of the Secretary-General under resolutions 
1325 are in three main areas: reporting, training and recruitment. In-
directly, the Secretary-General is accountable to the Security Coun-
cil for the implementation of the totality of resolution 1325.

Reporting obligations

Resolution 1325 obligates the Secretary-General to: 

Carry out a study on the impact of armed confl ict on women and 
girls, the role of women in peacebuilding and the gender dimen-
sions of peace processes and confl ict resolution and report the fi nd-
ings to the Security Council and make copies available to mem-
bers states (Article 16);

Include in regular reporting to the Security Council progress on 
gender mainstreaming throughout peacekeeping missions and all 
other aspects relating to women and girls (Article 17);

Keep constantly engaged on the matter (Article 18).

17  A Swedish foundation that drew up the benchmarks as an input into the discussion 
of the Secretary-General’s report on implementation. The text can be found at www.
unifem.org
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Outputs

The Secretary-General’s study, ‘Women, Peace and Security’, was 
completed in October 2002 and a report presented to the Security 
Council (S/2002/1154) on the 16th of the same month. The study 
was conducted within the framework of the Inter-agency Task Force 
on Women, Peace and Security and coordinated by the Special Ad-
viser of the Secretary-General on Gender Issues and Advancement 
of Women. It focuses on the activities of the United Nations and 
‘builds on existing research and inputs of the United Nations, its pro-
grammes, funds and specialised agencies, among others’. This study 
contained over 90 recommendations for full implementation. The 
Report to the Security Council distilled them into 21.

The Kvinna till Kvinna Foundation 
benchmarks for the implementation of 1325

The benchmarks, here formulated as questions, 
include the following:

Are the mechanisms proposed to monitor and coordinate implemen-
tation imbued with suffi  cient seniority and authority? The bench-
mark is for an Expert Taskforce and a focal point who reports to 
the Executive Committee on Peace and Security (ECPS), the senior 
management group on peace and security issues within the UN. 

Is the request in resolution 1325 that member states nominate 
women candidates for senior international positions suffi  ciently 
repeated? The benchmark is for the Secretary-General to raise 
this issue in periodic reports to the Security Council

Are the Special Representatives of the Secretary-General provid-
ed with explicit guidance and training in order to play their role 
in implementing resolution 1325? The benchmark is for a training 
guide, which covers all aspects of confl ict prevention, protection 
and post-confl ict reconstruction.

Does the Secretary General request and receive regular quality 
information on women, peace and security, which is needed for 
the Security Council to implement resolution 1325? The bench-
mark is for the SG to seek information regularly for his reports 
to the SC.

Does the Department for Peace Keeping Operations (DPKO) 
receive the emphasis needed from the Security Council on strict 
adherence to the Code of Conduct, which will encourage ef-
forts by member states to adequately train their personnel?
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A second study, ‘Women, War and Peace: Independent Experts’ As-
sessment on the Impact of Armed Confl ict on Women and Women’s 
Role in Peace-building’ (2002)

 
was conducted under the supervision 

of UNIFEM. This provided situational case studies and the concep-
tual underpinnings of resolution 1329. This study derived 64 recom-
mendations for full implementation.18

The Secretary-General has produced fi ve additional reports, each 
with specifi c recommendations seeking to move implementation for-
ward. Indeed, with each report, the recommendations become more 
specifi c and more concrete. Whereas the 2002 report sought to out-
line the grand areas in which action was needed by the internation-
al community and the UN system, the key recommendation of the 
2004 report was the decision to ‘develop a comprehensive system-
wide strategy and action plan for increasing attention to gender per-
spectives in confl ict prevention, with particular emphasis on moni-
toring and reporting mechanisms’. Three system-wide strategies have 
since been produced, each more specifi c in terms of actions that need 
to be taken to advance, accelerate or improve quality. In addition to 
system-wide strategies, each key agency in the development and hu-
manitarian system have had to produce their own.

The UNDP’s eight-point agenda for 
crisis prevention and recovery:

1. Strengthen women’s security in crisis: stop violence against women.

2. Advance gender justice: provide justice and security for women.

3. Expand women’s citizenship, participation and leadership: 
advance women as decision-makers.

4. Build peace with and for women: involve women in all peace 
processes.

5. Promote gender equality in disaster risk reduction: value wom-
en’s knowledge and experience.

6. Ensure gender-responsive recovery: support men and women.

7. Transform government to deliver for women: include women’s 
issues in the national agenda.

8. Develop capacities for social change: work together to trans-
form society.

18 Both studies can be found at: http://www.womenwarpeace.org/csw/matrix.pdf.
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The objectives of these plans, as outlined in section B8 of the Secre-
tary-General’s Report (October 2005) are to:

(a) formulate concrete strategies, actions and programmes, in a 
consistent and eff ective manner, to advance the role of women in 
peace and security areas;

(b) ensure more effi  cient support to member states and other ac-
tors in national and regional level implementation of resolution 
1325 (2000);

(c) strengthen the commitment and accountability of the United 
Nations system at the highest levels;

(d) enhance inter-agency cooperation.

This report outlined the structure to guide the preparation of the ac-
tions plans of individual agencies, member states or regional bodies. 
This exercise was the fi rst ever system-wide action planning. The 
report proposed a biennial system-wide monitoring report as an ac-
countability tool.

Among others, the 2006 report addressed the human resource impli-
cations for implementing the system-wide strategies. It identifi ed the 
following constraints:

• low representation of women at decision-making levels, both at 
Headquarters and in peace support operations;

• the insuffi  cient number and, in most cases, the low grade-levels of 
gender related posts;

• the position of gender units, advisers, experts relative to senior man-
agement and decision-making and agenda-setting mechanisms;

• the preference for the gender focal point mechanism, in which often 
relatively junior staff  have focal point responsibilities added to their 
regular duties rather than appointment of full-time gender experts;

• inadequate staff  assigned to work on the implementation of the Ac-
tion Plan, relative to the nature, scope and demands of the tasks;

• absence of gender expertise in job descriptions and terms of reference;

• absence of criteria related to gender mainstreaming activities and 
results in performance evaluation.

It also identifi ed, as a limitation, the absence of baseline information 
performance standards and indicators, time frames and results focus 
in the Action Plans. The 2007 report picked up the issue of data and 
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the need for eff ective monitoring and accountability mechanisms, 
and made recommendations to address it, including the establishment 
of an electronic database. The biennial review proposed in the 2005 
report was carried out in 2006. This review, conducted by the Offi  ce 
of the Special Adviser on Gender Issues and Advancement of Women, 
showed that organisations of the United Nations system have made 
commendable eff orts and there has been signifi cant progress in many 
areas of the System-wide Action Plan, in particular in such areas as 
peacekeeping, peacemaking and peacebuilding. Interesting and in-
novative projects are being carried out by United Nations entities to 
prevent and respond to gender-based violence in armed confl ict and 
provide humanitarian assistance to populations. Progress has been 
achieved in other areas of action of the Plan.

Add to these the 2005 World Summit. Article 58 of the General As-
sembly resolution was devoted to promoting gender equality and the 
empowerment of women. Sub-section (f ) addressed violence against 
women and the protection and participation issues of resolution 1325. 
Article 116 addressed resolution 1325 directly with reasonably strong 
language (‘condemn’, ‘commit’). Add also the open debates at the 
Security Council where gender activists have eff ective infl uence, in-
cluding the open debates preceding the adoption of resolution 1860 
on sexual and gender-based violence in confl ict and the establishment 
of the Peace Commission. UNIFEM reported in 2005 that during the 
period from July 2004 to July 2005, 47.1 per cent of reports to the Se-
curity Council included multiple references to gender issues. Dur ing 
the same period, nine out of 63 resolutions and 15 out of 62 presiden-
tial statements included gender issues.19 It will be hard to suggest that 
the Secretary-General’s offi  ce has not fulfi lled its mandate on report-
ing, nor can it be said that resolution 1325 was particularly marginal-
ised in UN deliberations at all levels. 

This is not to suggest that these mechanisms necessarily resolve the is-
sue of eff ective accountability. The UNIFEM ‘Progress of the World’s 
Women’ report (2006) was on the theme ‘Who Answers to Women? 
Gender and Accountability’. The report argues that with a poor da-
tabase, lack of inclusive mechanisms for debate and a weak incentive 
system for good performance, accountability was a challenging issue 
for the implementation of resolution 1325. In a speech on the occa-
sion of a Security Council open debate, the Interim Executive Secre-
tary of UNIFEM called on the Council to ‘consider calling for more 
detailed reporting on implementation of 1325 and that it enhance its 
own capacity to monitor gaps and achievements in implementation’ 

19 Facts and Figures on Women, Peace and Security, United Nations (2005)
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and reiterated the Secretary-General’s call for member states to estab-
lish a Security Council mechanism to monitor national implemen-
tation.20 At open debates in October 2007 and in June 2008 Canada 
proposed that the Security Council establish a mechanism to monitor 
it’s own actions to integrate resolution 1325 into its daily work.

Recruitment

The Secretary-General is urged by resolution 1325 to:

• appoint more women as special representatives and envoys; 

• expand the role and contribution of women in United Nations 
fi eld-based operations, and especially among military observers, 
civilian police, human rights and humanitarian personnel.

In the 1995 Beijing Platform for Action, governments agreed to a 
minimum quota of 30 per cent women in positions at decision-mak-
ing levels. The General Assembly of the United Nations subsequently 
committed to a target of 50-50 gender balance for the Secretariat, cov-
ering all posts in the professional category and above, and throughout 
the Organisation in every department, offi  ce or regional commission. 
The Secretary-General reconfi rmed the target in his own bulletins, 
particularly those on ‘policies to achieve gender equality in the Unit-
ed Nations’(ST/SGB/282). Resolution 1325 sets no targets but merely 
makes an exhortation to the Secretary-General to ensure that ‘more’ 
women are appointed to senior positions within the UN system, in-
cluding in fi eld operations.

Prior to the General Assembly’s 50-50 commitment and the Beijing 
Platform for Action’s minimum 30 per cent quota, the situation of 
women’s representation in leadership positions was dire. Only two 
women had served as ambassadors on the Security Council in most 
of the 1990s. Between 1992-2002 only 5.4 per cent of the ambassa-
dors sent to represent countries at UN headquarters were women. At 
the General Assembly First Committee on Security only 7 per cent 
of country delegations were headed by women. The Department for 
Peace Keeping Operations (DPKO) report that in 2000, the share of 
women in the employ of the DPKO were 37 per cent of P-4, and 33 
per cent of P-5 posts (professional-level posts). They were 18 per cent 
at the D-1 level and none at the D-2 level (director-level posts). There 
were no women at the Assistant Secretary-General (ASG) or Under 
Secretary-General (USG) level. In terms of fi eld missions, women 
populated general services at the lower ends. They constituted an av-

20 Ms Joanne Sandler, Interim Executive Director, UNIFEM, UN Security Council Open 
Debate on Women, Peace and Security, 23 October 2007.
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erage of 25 per cent in professional positions. Women made up only 3 
per cent of employees in the military service, 4 per cent in the police 
forces and 15 per cent in fi eld service positions.21 

Results

The report of the Secretary-General’s High-Level Panel on System-
Wide Coherence (2006) recommended systemic changes which a deci-
sion to create a coherent gender architecture to be headed by an Under 
Secretary-General, a rank consistent with that of other heads of agency 
that would give voice and visibility to women’s issues in the UN’s de-
cision-making. Subsequent statements of the Secretary-General com-
mitted to ensuring that women were appointed into senior positions, 
including special representatives, deputy representatives and heads of 
operations and missions. Fifteen women special advisors have since 
been appointed. Since February 2007, the number of women serving 
in senior civilian positions has increased by almost 40 per cent. 

According to the UNIFEM ‘Facts and Figures on Women and Peace’ 
publication, in the DPKO as of September 2005, 10 out of 18 peace-
keeping and political missions have a dedicated full-time gender ad-
visor; missions without full-time gender advisers have gender focal 
points, who are full-time mission staff  that are assigned additional gen-
der-related responsibilities. The fi rst Gender Offi  ces were established in 
UNMIK (Kosovo) and UNTAET (Timor-Leste) as recently as 1999, 
prior to the adoption of the Security Council resolution 1325. 

The fi rst gender adviser was appointed at the Department of Peace-
keeping Operations (DPKO) at UN headquarters in 2004. Out of 
26 UN peace operations, there are currently two women serving as 
heads of mission: the special representatives of the Secretary-General 
in Burundi and Georgia. There is one female deputy head of mission 
in Afghanistan. As of July 2005, 3,190 women were serving in UN 
peacekeeping missions out of 12,869 civilian personnel – equal to 25 
per cent of the total. However, only 4.4 per cent of civilian police in 
peacekeeping missions were women as of June 2005 and women made 
up about 1 per cent of military contingents. The situation may well 
have improved since then. 

Are these changes adequate? Lesley Abdela, in a compilation of ar-
ticles by Open Democracy22 called progress towards addressing in-

21 ‘Mainstreaming a gender perspective in multidimensional peace-keeping. Lessons 
Learned Unit’, Department of Peace Keeping Operations (DPKO), UN, 2000.

22 ‘1325: deeds not words: What has the UN Resolution 1325 achieved?’ http://www.
opendemocracy.net/democracy-resolution_1325/confl ict_2929.jsp
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equality in representation at the UN, disgraceful She writes that fi ve 
years since resolution 1325 was adopted, out of 50 special representa-
tives of the Secretary-General or special envoys on peace support op-
erations, only three are women. At the UN staffi  ng D-1 level and 
above, out of 90 staff , nine are women’. This level of progress is clear-
ly disappointing if compared with the 50:50 target set by the General 
Assembly. The African Union achieved this target in the appointment 
of Commissioners and is making good progress downstream, indi-
cating that achieving it is realistic. At the broader political level, the 
recent (2008) Rwandan elections, which gave women 56 per cent of 
the parliamentary seats, indicate that political representation can be 
signifi cantly overhauled to address gender inequality.

The underrepresentation of women in leadership positions in the UN 
is clearly a microcosm of the global situation. In 2007 only 14 per cent 
of fi nance ministers were female (28 across 193 countries). At the World 
Bank and International Monetary Fund, women comprise around 20 
per cent of leadership staff , and under 10 per cent of governors. And 
women are woefully absent at the top levels of business – just 25 of the 
top 1,000 multinational corporations are run by women (Oxfam 2008). 
Gender inequality in political representation is neither a North-South 
divide nor income-level divide. Six African countries now have bet-
ter profi les for women’s representation than the Europe/OSCE coun-
tries. So how can progress be accelerated? Some women’s movements 
propose quotas and point to the fact that countries and institutions that 
have legislated quotas have a far better representation.23 Forty countries 
now have quotas and special measures to enhance the participation of 
women. This is one way in which 1325 can be strengthened. But quotas 
are not suffi  cient without strong incentives, including sanctions. This is 
another area in which 1325 has severe limitations.

National Plans and regional initiatives

All member countries are urged to produce National Action Plans, 
which will spell out their strategies for implementing resolution 1325 
and mainstream gender in confl ict resolution, peacekeeping, peace-
building and post-confl ict reconstruction. The creation of an action 
plan provides an opportunity to initiate strategic actions, identify pri-
orities and resources, and determine the responsibilities and time-
frames The UN International Research and Training Institute for the 
Advancement of Women (UN-INSTRAW) produced a guidebook 

23 Women hold an average of 19.3 per cent of parliamentary seats in countries that 
applied some form of electoral quota, compared to 14.7 per cent in countries with no 
quotas. 
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to aid countries in the preparation of these action plans.24 At the time 
of compiling this report only 10 countries had produced and pub-
lished full National Action Plans,25 although consultations were on 
the way in many more. Most of the NAPs were produced in the last 
two years, the oldest being Denmark’s (2005). All 10 countries are 
OECD countries in Europe. Most of them have cooperated strongly 
in setting the human security agenda prior to resolution 1325. Most 
are active members of the Friends of 1325. Surprisingly, Canada, one 
of the most active supporters of the resolution and of the new security 
agenda has not yet produced its NAP. 

In spite of UN-INSTRAW’s eff orts, these plans do not follow a de-
fi ned structure. Some are succinct (for example, the UK, Norway), 
others more verbose; some more specifi c in terms of commitments 
they impose on themselves, others more general and indicative. Nev-
ertheless, they do have common characteristics, the most obvious be-
ing commitments to increase women’s representation in peace and 
security projects and to ensure gender training for forces and civilian 
personnel for peacekeeping or peacebuilding missions. 

The paucity of National Action Plans from confl ict-ridden develop-
ing countries has raised concerns with gender groups.26 One expla-
nation is that this is a refl ection of the low status accorded women in 
the developing world (and often in the developed world as well) and 
therefore a relative disregard for ‘women’s issues’; or the low status of 
women’s ministries (where the most support for 1325 lies) compared 
to the ministries of foreign aff airs and defence, where the power lies. 
An alternative explanation is one of capacity. UN agencies have con-
ducted training in a number of countries with the support of donors 
to address the capacity issue. There is also an argument that in a post 
War on Terror security environment, where distrust of the account-
ability of the Security Council pervades, poor countries would rather 
not be embroiled with Security Council aff airs in the form of making 
specifi c commitments if they can aff ord it. NAPs are, fortunately, in 
this case, voluntary rather than mandatory. 

The absence of NAPs from developing countries does not, however, 
suggest that resolution 1325 is not taken seriously in regions outside 

24 The guidebook is entitled ‘Security, Equality, Engendering Peace: Guide to Policy and 
Planning on Women, Peace and Security (UNSCR1325).

25 These are: Austria, Denmark, Finland, Iceland, Norway, Sweden, Switzerland, The 
Netherlands and the United Kingdom

26 Only Ivory Coast had produced a NAP, at the time of writing.
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of the OECD. In the case of Africa, resolution 1325 is fully incorpo-
rated into the Protocol to the African Charter on Human and Peoples’ 
Rights on the Rights of Women in Africa, which came into force in 
October 2005. At the time of writing, 30 countries have ratifi ed the 
protocol, twice as many countries as are needed for it to come into 
force. This followed 15 months of campaigning by a coalition of 30 civil 
society organisations who came together under the umbrella of the the 
organisation Solidarity with African Women’s Rights (SOAWR) with 
the support of an on-line publication, Pambazuka News.

The Protocol on the Rights of Women in Africa, a supplement to the 
African Charter on Human and People’s Rights is a comprehensive 
legal framework to guarantee African women’s rights. The protocol 
advances a broad range of human rights for African women in crea-
tive, substantive and detailed language. For the fi rst time in interna-
tional law, it spells out explicitly the reproductive rights of women 
to medical abortion when pregnancy results from rape or incest, or 
when the continuation of the pregnancy endangers the health or life 
of the mother. In another fi rst, the protocol specifi cally calls for the 
legal prohibition of female genital mutilation. Chapter 9 of the proto-
col addresses the issue of participation of women in decision-making 
process. Chapter 10 addresses the right to peace. Chapter 10 addresses 
the protection of women in confl ict. The preamble to the protocol 
acknowledges resolution 1325.

At an African Development Forum Meeting (19 November 2008) on 
the African Union’s commitment to gender equality and ending vio-
lence against women, the Chairman of the African Union Commis-
sion stated that the Commission is at an advanced state in fi nalising 
a Gender Policy and a Gender Action Plan, in order to mainstream 
gender into the Commission’s programmes, accelerate the implemen-
tation of the Assembly’s commitments as well as those of member 
states on gender, and harmonise the implementation of gender com-
mitments by Regional Economic Communities. Although resolution 
1325 never got a mention in the discussions, the content of the discus-
sions were in total consonance.

Latin America and the Caribbean

In the case of the Latin American and Caribbean (LAC) region, the 
UN Offi  ce of the Special Adviser to the Secretary-General on Gender 
Issues and Advancement of Women (DESA/OSAGI) has undertaken a 
project to strengthen the implementation of the resolution at the region-
al and national levels through awareness-raising and capacity-building, 
with the sponsorship of Norway. As part of this project, a High-Level 
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Policy Dialogue (HLPD) on the National Implementation of Security 
Council Resolution 1325 (2000) in Latin America and the Caribbean 
was organised by OSAGI in collaboration with the Economic Com-
mission for Latin America and the Caribbean (ECLAC) and hosted by 
ECLAC in Santiago, Chile, from 19 to 21 November 2007. Participants 
came from Ministries of defence, foreign aff airs, justice and women/
gender, as well as from parliaments. The key objectives of the HLPD 
were to raise awareness about the implementation needs of resolution 
1325 (2000), highlight key areas of concern, and build capacity for the 
development of national action plans/strategies. It will seem however 
that many countries are still in the ‘awareness raising’ mode.

The Organisation of American States (OAS)

A series of high-level conferences have been organised jointly by the 
Inter-American Commission on Women (CIM) and the OAS on 
women’s empowerment, participation and protection. The resolution 
of the Third Summit of the Americas (Quebec, 2001), committed 
heads of government to promote the equal partnerships of men and 
women, gender equality and women’s rights, including the elimina-
tion of the full range of inequalities. A conference of the ministers of 
defence of the Americas (Santiago, Chile, November 2002) acknowl-
edged the value of including more women in the armed forces. Also, 
in a seminar on the ‘Role of Women in Peacekeeping Operations’ 
held under the auspices of the framework of cooperation between 
the European Union and Latin America and the Caribbean (LAC), 
the gender training for peacekeepers and the participation of women 
in peacekeeping operations were acknowledged. Similar events may 
well have taken place across the Caribbean and the Americas. Gender 
activists observe, however, that these appear to be piecemeal activities 
whose value in terms of actual change in the protection of women’s 
rights (heavily violated in many parts of the LAC region – Columbia, 
Peru, Haiti, among other countries) does not appear apparent. 

Representation
Peacemaking and peacebuilding

The UN system has much to say about what they have done on peace-
keeping. According to the Secretary-General’s report (2007) 12 en-
tities of the United Nations system27 focused on the development of 

27 The Department of Economic and Social Aff airs, the Department of Political Aff airs, 
the Department of Peacekeeping Operations, ESCAP, IN-STRAW, OSAGI, UNDP, 
UNESCO, UNFPA, UNICEF, UNIFEM and WFP.
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policies, conducting training and various capacity-building initiatives 
with a view to promoting women’s full participation in all stages of 
the peace process, including in the negotiation and implementation 
of peace agreements.

The Secretary-General reports that the Department of Peacekeep-
ing Operations conducted four national consultations in the DRC, 
Haiti, Liberia and Afghanistan to collect examples of good practice 
in facilitating women’s participation in the electoral process, includ-
ing through the introduction of quotas. The World Food Programme 
reached an 84 per cent female participation rate in its food-for-train-
ing programme, exceeding the 70 per cent target set in its gender 
policy. Since July 2006, UNICEF has provided gender training for 
500 staff  members of the community-based and international organi-
sations in the Sudan. In cooperation with Save the Children-Swe-
den, UNICEF also trained 3,300 military observers, protection forces 
and civilian police offi  cers in Darfur on gender-based violence and 
provided gender-awareness training for 200 staff  members from the 
Fund’s partner organisations in the DRC.

The Special Adviser on Gender Issues and Advancement of Women 
launched an awareness-raising campaign for the national implemen-
tation of resolution 1325 (2000) in Africa and Latin America with 
the support of Norway. UNIFEM facilitated meetings between local 
women’s groups and Security Council missions in the Sudan, Kosovo 
(Serbia) and Fiji, and advocated reference to resolution 1325 (2000) 
in the draft resolution on Kosovo. The Department of Peacekeeping 
Operations disbursed US$ 140,000 for the capacity-building eff orts 
for local women’s organisations in the DRC and Timor-Leste

In spite of the above, women complain about being marginalised 
from negotiating tables. Peacemaking, they say, continues to be treat-
ed as if it was simply about appeasing men with arms. Peacemaking 
requires mainstreaming gender, which is about working within in-
stitutions to integrate equality concerns into all policies, programmes 
and projects. It is about recognising and building on women’s unique 
negotiating skills. It is a process that neither starts nor stops with the 
last gunfi re. So why is progress slow? It is an issue of political will, it 
is argued, which itself refl ects on the eff ectiveness of political action 
by those who support resolution 1325.

Peacekeeping operations

United Nations system-wide eff orts in this area mainly covered de-
veloping policy and operational tools to facilitate gender mainstream-
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ing in all thematic and functional areas of peacekeeping, providing 
training to all peacekeeping personnel and developing and maintain-
ing a knowledge base of learning, research and best practices. The 
Secretary General’s Report notes a list of achievements: 

Of 18 peacekeeping missions, 11 have a full-time gender adviser, eight 
of whom are at the P-5 level, and have gender focal points.

In February 2007, an all-female police contingent from India was de-
ployed to Liberia.

UNITAR is implementing an on-line course called the Programme 
of Correspondence Instruction in Peacekeeping Operations, which is 
concerned with integrating a gender perspective in United Nations 
peacekeeping operations.

The Department of Economic and Social Aff airs delivered seven 
training courses, which included a gender equality aspect, to approx-
imately 400 African civilian peacekeeping personnel, 30 per cent of 
whom were female. 

OHCHR continued to provide training to military and police person-
nel deployed or to be deployed to peacekeeping operations on gender 
issues, women’s rights and traffi  cking. 

In December 2006, the Department of Peacekeeping Operations 
launched the Gender Community of Practice, which seeks to facilitate 
sharing of good practices and lessons learned in peacekeeping. 

The United Nations Mine Action Service of the Department of 
Peacekeeping Operations organised its fi rst Gender Equality in Mine 
Action Workshop in September 2006.

Each of the six United Nations-managed and supported mine action 
programmes in Afghanistan, Iraq, Jordan, Palestine, the Sudan and 
Yemen developed a specifi c gender action plan. In addition, they each 
have a gender focal point and an established reporting mechanism on 
gender balance. 

UNIFEM collaborated with the DPKO and UN Action against Sexual 
Violence in Confl ict, supported by Canada and the UK, to identify 
such a response. UNIFEM, DPKO and UN Action are fi eld-testing an 
Analytical Inventory of best practices in protecting women and children. 
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The scope and quality of pre-deployment training is dependent on 
the priorities, resources and policies of troop-contributing countries. 
Many troops therefore receive little or no gender training before ar-
riving at their duty stations. Due to the fact that the majority of UN 
peacekeeping personnel come from developing countries (Pakistan: 
10,173; Bangladesh: 9675; India: 9471), they may face limited resourc-
es to provide training in gender issues for their troops.

The DPKO also raises the point that the scope of peacekeeping op-
erations depends very much on the nature of the Security Coun-
cil mandate underpinning it. The integration of gender has a better 
chance if the resolution authorising a mission stresses the basic prin-
ciples of gender equality, balance and mainstreaming. Doing so lends 
legitimacy to later, possibly controversial decisions and actions; it also 
serves as a constant reminder to those leading and participating in a 
mission. There is also the issue of funding, which is both about vol-
ume as well as about predictability. Budgets for missions tend to be 
complicated and often infl exible. Concrete, medium-term plans/pro-
grammes for gender mainstreaming should necessarily be developed 
and included in budgets. 

These notwithstanding, there appears to be a gap between the UN’s 
eff orts and the results on the ground. The media continues to report 
horrifi c stories of sexual violence all over the world, some committed 
by peacekeepers, for which victims still await justice, or right under 
the noses of peacekeepers. Countless more take place in the confl icts 
around the world in which peacekeeping operations don’t exist, for 
example Columbia and Peru. Using resolution 1325 to meaningfully 
address sexual violence as a method of warfare remains a daunting 
challenge.

General observations on constraints to implementation28

The information presented above suggests that some progress has been 
made in implementing resolution 1325, with some visible results, at 
least at the level of policies, procedures and offi  cial programmes. Yet, 
the prevailing view, including offi  cial sources in the UN and mem-
bers states, is that 1325 has so far been more about words than deeds. 
If 1325 has not been implemented as broadly and as deeply as it should 
have been, what might have accounted for this? There is a range of 
views off ered in the literature reviewed. They include, inter alia:

28 See Elizabeth J. Moore, ‘Unfulfi lled Promise: Why Implementation of UN Security 
Council Resolution 1325 Remains elusive’ http://www.peacewomen.org/resources
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Derailment by 9/11, the invasion if Iraq and the so-called war on terror (WOT): 
There are many ways in which the so-called WOT may have aff ected 
the implementation of resolution 1325. The fi rst is derailment. The 
most important players in the Security Council, the permanent mem-
bers, found themselves divided on the issue of the invasion of Iraq. 
Not surprisingly, except for the United Kingdom to some extent, the 
major supporters of 1325 were non-permanent members. The debate 
on Iraq may have infl uenced the decision to adopt resolution 1325 
under Chapter VI of the Charter, which has very little teeth. Second, 
the bombing of Iraq and the atrocities visited on women and chil-
dren undermined the morality of those who supported the war, and 
by extension the morality underpinning the human security agenda. 
Third, the WOT, which was executed in a muscular style, swept aside 
women as peacemakers, mediators and peacebuilders and unleashed 
other fundamentalist forces of violence against women.

A refl ection of women’s overall low status: The generally low status ac-
corded to gender rights and women’s issues means that it was always 
going to be a tough task to implement resolution 1325. This suggests 
that for implementation to be successful will require even stronger 
support from the UN and major countries. But it also means accept-
ing that having to overhaul a patriarchal system will mean more time 
ultimately. 

Limitations internal to the resolution: The resolution was formulated un-
der Chapter VI of the UN Charter (‘Pacifi c Settlement of Disputes’), 
the decisions of which are only recommendations, rather than under 
Chapter VII (‘Action with Respect to Threats to the Peace, Breaches 
of the Peace, and Acts of Aggression’), whose resolutions are eff ec-
tively part of international law. This problem is compounded by the 
lack of specifi c language regarding how resolution 1325 should be im-
plemented. There are no sanctions for non-delivery of commitments. 
The resolution also has neither benchmarks nor timelines for imple-
mentation, except the reporting requirements of the Secretary-Gen-
eral to the Security Council. Much is otherwise left to the goodwill 
of member states and the willingness of the Security Council to ‘act 
tough’ in response to the reports of the Secretary General.

Diminished UN moral authority: The male dominance of the UN lead-
ership and the very slow pace with which the commitment to wom-
en’s participation in leadership positions is implemented in the UN 
system simply do not convey much confi dence in the commitments 
of the UN system itself. We have alluded also to the ineff ectiveness 
of the UN to hold to account violators, especially peacekeeping mis-
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sions, working under its banner. Also, the UN’s failures in Kosovo, 
Rwanda, Darfur, or Burma, the divisions among the permanent 
members of the Security Council over the invasion of Iraq cannot 
inspire confi dence that the same body would deliver for 1325. These 
together deliver a hammer blow to the moral fortitude of the UN, 
upon which resolutions 1325 and 1820 so much rest.

Contradictory geopolitical and socio-economic realities: The aspirations of 
resolution 1325 for a world of relative equity and non-violence can-
not contrast more sharply with today’s reality of growing militarisa-
tion and military tensions, widening income and wealth gaps with-
in countries and between rich and poor countries, and globalisation 
gone berserk – with a fi nancial crisis that has unleashed global reces-
sion, with signifi cant implications for human security. 

Starved of money and dependent on a handful of countries: Resolution 1325 
has no Trust Fund to drive, it unlike the Peace Building Commis-
sion for example. This has left it vulnerable to unpredictable funding. 
The closest to a dedicated fun is the Trust Fund on Violence Against 
Women, managed by UNIFEM. This Fund currently has only US$ 
15 million in its coff ers although it plans to raise US$ 100 million by 
2015. The combined budget of UN bodies working on women’s is-
sues is US$ 65 million, only 0.005 per cent of world military expendi-
ture. For the scale of the task, this tells a stark story of the nature of 
the priorities in the global security agenda.

Ineff ectual monitoring systems: The monitoring mechanisms are not as 
yet based on solid baseline data. Reporting by member states is poor 
and not guided by a shared framework. Add to this the fact that the 
failure to implement 1325 carries no sanctions.

The fl ip side of the challenges outlined above is that they serve as 
agenda for moving the implementation of resolutions 1325 and 1820 
forward: the need for a more robust monitoring and reporting sys-
tem; an eff ective peer review mechanism for political leaders, from 
which lessons can be drawn from the African Peer Review Mecha-
nism (APRM); a revived campaign against militarisation, militarism 
and a muscular approach to global security; the campaign for a dedi-
cated fund(s) and continued support to women and peace movements 
driving eff ective implementation.
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The prosecution of rape 
and other sexual violence
Alex Obote-Odora

The world witnessed the unfolding of a human tragedy of overwhelm-
ing proportions in Rwanda in the year 1994, when close to 800,000 
innocent civilians – both Tutsi and moderate Hutu – were subject-
ed to a range of human rights violations and/or were brutally killed 
within a space of 100 days between April and June. Violence dur-
ing the genocide assumed gender-specifi c forms, when members of 
the Hutu militia (known as the Interahamwe), the Rwandan Armed 
Forces (RAF) and civilians targeted Rwandan women and girls in a 
genocidal campaign of mass sexual violence (Human Rights Watch 
2004: 7). Rwandan women were therefore diff erently aff ected by the 
violence during the genocide from their male counterparts. They not 
only suff ered grave and inhuman injustices as Tutsi, but were also the 
specifi c targets, as women, of gender-based violence including rape 
and other sexual violence. 

It has been estimated that between 250,000 and 500,000 women were 
raped during the Rwandan genocide (Copelon 1999). Given this stag-
gering estimate, it would be fair to concur with reports by organi-
sations such as Human Rights Watch that ‘rape was the rule and its 
absence the exception’. (Commission on Human Rights 1996: para. 
16) Moreover, it has been estimated that these numbers do not ac-
count for the women whose injuries prevented them from conceiving 
a child, or the number of women who experienced multiple rapes and 
gang rapes (see Human Rights Watch 1996). Nor do the numbers ac-
count for women who either self-aborted or committed infanticide, 
who were mutilated by having breasts cut off  or having farm imple-
ments brutally inserted into their genitals, or who were murdered af-
ter being raped. Many of such victims of sexual violence during the 
genocide now suff er from HIV/AIDS (ibid.).

Rape and other forms of sexual violence were directed primarily 
against Tutsi women because of both their gender and their ethnic-
ity. The extremist propaganda which exhorted the Hutu to com-
mit the genocide specifi cally identifi ed the sexuality of Tutsi women 
as a means through which the Tutsi community sought to infi ltrate 
and control the Hutu community. The sexual violence perpetrated 
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against Tutsi women was therefore a means of dehumanising and sub-
jugating all Tutsi. Some Hutu women were also targeted with rape 
because they were associated with the political opposition, because 
they were married to Tutsi men or because they protected the Tutsi. 
Additionally, a number of women, Tutsi and Hutu, were targeted re-
gardless of their ethnicity or political affi  liation (ibid.).

The forms of gender-based and sexual violence were varied and in-
cluded individual rape; gang-rape; rape with sticks, guns, or other ob-
jects; sexual enslavement; forced marriage; forced labour; and sexual 
mutilation. Sexual violence was one of many ways of infl icting inju-
ries on Rwandan women and girls, who were often abused after hav-
ing witnessed the torture and murder of their family members and the 
destruction of their homes. According to many personal accounts of 
the genocide, a large number of victims were murdered directly after 
suff ering sexual assault (Human Rights Watch 1996 and 2004).

The International Criminal Tribunal for Rwanda (ICTR) was estab-
lished as an ad hoc tribunal for the prosecution of persons responsible 
for genocide and other serious violations of international humanitarian 
law that occurred in Rwanda and of Rwandan citizens responsible for 
such violations in the territory of neighbouring states between 1 Janu-
ary 1994 and 31 December 1994.1 Established by the Security Coun-
cil in the aftermath of the Rwandan events of 1994, the mandate of 
the ICTR extends to the prosecution of specifi c international crimes, 
namely, genocide, crimes against humanity and war crimes.2 The pros-
ecution of the crimes of rape and other sexual violence perpetrated 
during the genocide form important aspects of the Tribunal’s work. 

The jurisprudence of the Tribunal has contributed signifi cantly to the 
recognition and prosecution of sexual violence within the Rwandan 
context, and to the enhancement of the rights of women within the 
larger context of international criminal law. Further, the practice of 
the Tribunal, which is facilitated by its Rules of Procedure and Evi-
dence has spurred the development of several gender-sensitive proce-
dures to assist the prosecution of these crimes. Nevertheless, the chal-
lenges faced by the ICTR in its work on sexual violence have been 
many, and there remain several obstacles to overcome before justice 
can fi nally be considered to be done to the victims of the Rwandan 
genocide. I will critically examine the ICTR legal framework for 

1 See Security Council Resolution 955 (1994). 

2 See Articles 2, 3 and 4 of the ICTR Statute. 



mass violence, women, protection and prosecution    177

sexual violence prosecutions and seek to analyse how it may be in-
structive for future prosecutions.

International legal framework on sexual violence 
In a report to the General Assembly at its 53rd Session in 1998, the 
Special Advisor on Gender Issues and Advancement of Women noted 
that ‘[e]thnic, communal and other forms of violent confl icts were a 
reality in nearly every region. Women and children suff er dispropor-
tionately from such armed confl icts’.3 It was further noted that ‘[w]
omen and girls are victims of massive violations of human rights in 
armed confl icts, but they face the particular risk of rape and sexual 
violence, including systematic rape. These are abhorrent practices and 
perpetrators must be brought to justice’ (ibid.). In the year 2000, the 
United Nations Security Council recognised that women and chil-
dren account for the vast majority of those who are targeted by com-
batants and armed elements during armed confl icts.4 It has often been 
acknowledged in legal jurisprudence that rape is a weapon of war and 
genocide (Wood 2004: 278). 

In this context, the Security Council has emphasised the responsi-
bility of all states to put an end to impunity and to prosecute those 
responsible for genocide, crimes against humanity, and war crimes, 
including those relating to sexual and other violence against women 
and girls. This was further reiterated in resolution 1820 passed earlier 
this year, where all member states were required to comply with their 
obligations for prosecuting persons responsible for such acts, to en-
sure that all victims of sexual violence, particularly women and girls, 
have equal protection under the law and equal access to justice. The 
importance of ending impunity for such acts was stressed as part of a 
comprehensive approach towards seeking sustainable peace, justice, 
truth and national reconciliation.

In a landmark resolution, the Security Council reiterated in 2008 its 
earlier resolutions on women and peace and security, and thereafter 
made specifi c reference to the inclusion of a range of sexual violence 
off ences in the Rome Statute of the International Criminal Court 

3 Statement by Angela E. V. King, Special Advisor on Gender Issues and Advancement of 
Women, UN Division for the Advancement of Women, General Assembly 53rd Session 
(1998), 14 October 1998, http://www.un.org/womenwatch/daw/documents/ga53/akga98.
htm, accessed on 12 November 2008. 

4 Resolution 1325 (2000), adopted by the Security Council at its 4213th meeting on 31 
October 2000. 
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and the Statutes of the ad hoc tribunals.5 The Council noted that rape 
and other forms of sexual violence can constitute a war crime, a crime 
against humanity, or a constitutive act with respect to genocide.6 

The prevailing principle of international humanitarian law is that ci-
vilians should never be targeted for attack, and care must be taken to 
spare them from harm to the greatest extent possible. Further, all non-
combatants must be treated in a humane manner (Obote-Odora 2005: 
138). The international law treaties governing armed confl icts in mod-
ern times are the Hague Conventions of 1907 and the four Geneva 
Conventions,7 together with the annexes to the Conventions and the 
two 1977 Additional Protocols. While Additional Protocol I addresses 
crimes that arise during international confl icts, Additional Protocol II 
deals with non-international armed confl icts. Both Additional Proto-
cols contain provisions that expressly prohibit outrages upon personal 
dignity, enforced prostitution and any form of indecent assault.8

The Statute of the ICTR lists the jurisdiction of the Tribunal over the 
specifi c crimes of genocide, crimes against humanity and war crimes 
(violations of Article 3 Common to the Geneva Conventions and of 
Additional Protocol II).9 Rape is itself described as a specifi c crime 
against humanity in Article 3 of the Statute.10 Similarly, outrages 
upon personal dignity, in particular humiliating and degrading treat-
ment, rape, enforced prostitution and any form of indecent assault are 
also detailed as specifi c war crimes in the text of the Statute.11 With 
reference to war crimes, Common Article 3 to the Geneva Conven-
tions (which is referred to in Article 4 of the ICTR Statute) does not 
specifi cally include rape and other forms of sexual violence. Never-
theless, reference to these crimes is made in Additional Protocol II, 

5 Resolution 1820 (2008), adopted by the Security Council at its 5916th meeting on 19 
June 2008. 

6 Ibid., para. 4. 

7 Geneva Convention (I) refers to the Amelioration of the Condition of the Wounded and 
Sick in Armed Forces in the Field, 12 August 1949; Geneva Convention (II) deals with 
the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of the 
Armed Forces at Sea, 12 August 1949; Geneva Convention (III) is the Geneva Convention 
Relative to the Treatment of Prisoners of War, 12 August 1949; Geneva Convention (IV) is 
the Convention Relative to the Protection of Civilian Persons in Time of War, 12 August 
1949. See also Obote-Odora (2005: 138-139). 

8 Article 75(2)(b) of Additional Protocol I and Article 4(e) of Additional Protocol II. The 
latter also includes a prohibition of rape. 

9 Articles 2, 3, and 4, ICTR Statute. 

10 Article 3(g), ICTR Statute. 

11 Article 4(e), ICTR Statute. 
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which is appropriately refl ected in the ICTR Statute (cf. de Brouwer 
2005: 203). The contribution of the ICTR, both in terms of jurispru-
dential advancements of the law and the development of practices to 
facilitate the testimonies of victims of sexual violence towards pros-
ecution of the alleged perpetrators, is particularly relevant in the light 
of this international legal framework.

ICTR contributions towards prosecutions 
of sexual violence
The ICTR’s work in the prosecution of crimes of sexual violence as-
sists in the accomplishment of its mandate of establishing account-
ability for the perpetrators of the crimes, and promoting the process 
of national reconciliation in Rwanda and the maintenance of peace in 
the region. Progress made in relation to the prosecution of rape and 
other gender-related crimes at both the ICTY and ICTR has been 
noted by a number of authors (cf. Askin 1999: 93).

The ICTR is responsible for bringing about international recogni-
tion of the existence of rapes and other sexual violence in Rwanda in 
1994. In keeping with its recognition that the 1994 Rwandan geno-
cide had far-reaching and devastating eff ects on the female popula-
tion of Rwanda, particularly Tutsi and moderate Hutu women and 
girls, the Offi  ce of the Prosecutor (OTP) adopted a policy to prose-
cute rape and sexual violence alongside other crimes stipulated in the 
ICTR Statute. This recognition makes it possible to indict individu-
als allegedly responsible for these horrendous crimes, in the search for 
accountability. To a large extent, the adoption of such a prosecutorial 
policy signifi ed a break from the traditional stance in international 
criminal law prosecutions of not indicting the crimes of rape and oth-
er sexual violence. Thus, the OTP has prosecuted, and continues to 
prosecute, senior military and government offi  cials for rape and other 
sexual violence alongside genocide, crimes against humanity and war 
crimes (Obote-Odora 2005: 132).

The OTP has issued several indictments containing charges of rape 
and other sexual violence. While some accused have been indicted for 
and convicted of crimes of direct participation, others have been in-
dicted for their role as superiors. Towards the proof of such responsi-
bility on the part of a superior, the indictments and the evidence that 
follows must make a case out for an accused who was in a position 
of authority where he exercised both eff ective control over subordi-
nates and knew or should have known that his subordinates were in-
volved in the commission of the crimes. At the ICTR, it is estimated 
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that out of a total of 87 indictees, 36 of have been charged with rape 
and other sexual violence. Twenty-three of these 36 cases involving 
charges of rape have not yet been judged. There has been a charge of 
rape involved in the indictments of 13 completed cases, of which four 
such accused have been convicted of rape. Nine accused have been 
acquitted of rape.

The ICTR, through its judicial Chambers, has played an important 
role in creating, interpreting and applying the rules of international 
humanitarian law relating to the prosecution of such crimes. To this 
extent, the Tribunal has furthered and expanded upon the existing 
conceptual understanding of such crimes in the law. Such jurispru-
dential advances have created and will continue to create new and 
important legal precedents, not only for the ad hoc tribunals, but for 
other jurisdictions as well, including for the national courts and the 
International Criminal Court (ICC), notwithstanding the fact that 
the judgements of the ICTR are not binding on other courts. To that 
extent, the progressive nature of the jurisprudence will constitute in-
valuable sources of guidance.

Conceptual advances through ICTR jurisprudence

To most people with even a vague familiarity with the Tribunal’s 
jurisprudence, the Akayesu case is synonymous with jurisprudential 
advances in sexual violence prosecutions. It has been described as a 
watershed and a case of many ‘fi rsts’. While it was the fi rst full trial 
decided by the ICTR Chambers, it became the fi rst case in history 
that rendered a conviction for either genocide or crimes against hu-
manity through sexual violence. It was also ground-breaking for its 
formulations of seminal defi nitions of rape and sexual violence under 
international law, and for its recognition of forced nudity as a form of 
sexual violence comprising inhumane acts as a crime against human-
ity (Obote-Odora 2005: 142).

The Akayesu Trial Chamber noted the absence of a commonly ac-
cepted defi nition of ‘rape’ in international law.12 It further noted that 
while rape had been historically defi ned in national jurisdictions as 
non-consensual sexual intercourse, variations on the form of rape 
may include acts which involve the insertion of objects and/or the 
use of bodily orifi ces not considered to be intrinsically sexual.13 To 
the Chamber, therefore, the act of thrusting wood into the sexual 

12 Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Judgement (TC), 2 September 1998 
(Akayesu (TC)), para. 686. 

13 Ibid., para. 686. 
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organs of a dying woman constituted rape.14 The Akayesu Chamber 
stated that rape was a form of aggression and that the central elements 
of this crime could not be captured in a mechanical description of 
objects and body parts. In this context, the Chamber found useful 
the approach taken to defi ning torture in the United Nations Con-
vention Against Torture and Other Cruel, Inhuman and Degrading 
Treatment or Punishment, which did not list specifi c acts of torture 
in its defi nition, but instead focused on the conceptual framework of 
state-sanctioned violence.15 Rape, like torture, is used to intimidate, 
degrade, humiliate, punish, discriminate and control a person. Like 
torture, rape is also a violation of human dignity, and may even con-
stitute torture when committed with offi  cial sanction.16

In its eff ort to move away from a mere ‘body parts’ defi nition revolving 
around the issue of isolated acts of sexual violence involving the non-
consent of the victim, the Akayesu Trial Chamber instead took into ac-
count the larger context of the genocide and the existence of coercive 
circumstances. The Chamber therefore defi ned rape as a physical inva-
sion of a sexual nature, committed on a person in circumstances that 
are coercive.17 Further, it considered sexual violence, which includes 
rape, to be any act of a sexual nature which is committed on a person 
under circumstances which are coercive. Sexual violence is not limited 
to the physical invasion of the human body and may include acts which 
do not involve penetration or even physical contact.18

Having defi ned rape and other sexual violence as the above in the 
context of crimes against humanity, the Akayesu Trial Chamber went 
on to fi nd the accused individually criminally responsible for order-
ing, instigating and aiding and abetting acts of sexual violence at the 
bureau communal in Taba commune, pursuant to Article 6(1) of the 
Statute.19 Such acts took place as part of the widespread and system-
atic attack against the Tutsi civilian population in Taba commune, 
and more generally in Rwanda between 7 April 1994 and end June 
1994.20 The Akayesu judgement has since been hailed for its recogni-
tion that under the conditions of overwhelming force present in a 

14 Ibid., para. 686.

15 Ibid., para. 687. 

16 Ibid. 

17 Ibid., para. 688.

18 Ibid. 

19 Ibid., para. 692. 

20 Ibid., para. 695. 
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‘widespread and systematic attack against any civilian population on 
national, political, ethnic, racial or religious grounds’, inquiry into 
individual consent was insignifi cant (MacKinnon 2006: 943). Prov-
ing non-consent therefore was not a matter tasked to the Prosecution, 
following this interpretation.

The Akayesu case also provided the breakthrough interpretation that 
rape and sexual violence can constitute genocide, in much the same 
way as other acts. The only caveat, as with other acts, is that such 
rapes and other sexual violence should be committed with the specif-
ic intent to destroy, in whole or in part, a particular group, targeted as 
such.21 The Trial Chamber thus recognised that rape and other sexual 
violence can cause the infl iction of serious bodily and mental harm 
to the victims, thus constituting genocide.22 In this case, it was found 
that the rapes and other sexual violence were committed only against 
Tutsi women, resulting in their physical and psychological destruc-
tion, and that of their families and communities, and leading to the 
destruction of the Tutsi group as a whole.23

The remarks of the former United Nations Secretary-General, Kofi  
Annan, may sum up the signifi cance of the Akayesu case towards the 
recognition of the rights of women in situations of confl ict. 

Certainly advances have been made in recognising women’s rights. 
The legal framework is increasingly responsive to the experiences of 
women and girls in confl ict, especially in cases of sexual violence, as 
we have seen in the important work being carried by the interna-
tional criminal tribunal. But there remains much to be done, par-
ticularly to improve prevention and to combat impunity.24 

Despite the considerable conceptual and jurisprudential progress 
made by Akayesu, the gains were undermined when the ICTY Trial 
Chamber in Furundzija provided a narrower defi nition of rape, based 
on a survey of national legislation. The Furundzija Chamber held that 
the following elements defi ned rape: the sexual penetration, how-
ever slight: (a) of the vagina or anus of the victim by the penis of the 
perpetrator or any other object used by the perpetrator; or (b) of the 
mouth of the victim by the penis of the perpetrator; by coercion or 

21 Ibid., para. 731. 

22 Ibid. 

23 Ibid. 

24 See Coalitions for Human Rights in Confl ict Situations, ‘Rwanda: Akayesu 
sentencing a victory for women’s rights’, http://www.womensrightscoalition.org/site/
newsReleases/1998-10-rwanda_en.php accessed on 11 November 2008. 
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force or threat of force against the victim or a third person.25 The 
Chamber therefore reverted to a traditional understanding of rape, 
and confi ned itself to a mere ‘body parts’ defi nition which had been 
expressly rejected by Akayesu (MacKinnon 2006: 945). It has also been 
argued that over and above the dissonance of having two diff ering 
defi nitions of rape in international law, the Akayesu Chamber did 
provide a broader defi nition which took into account the reality of 
wartime violence, and the experiences of victims of armed confl icts 
(Obote-Odora 2005: 147).

Since then, the ICTR has endorsed the Akayesu defi nition of rape 
and other sexual violence in several other trial judgements in Muse-
ma26 and Niyitegeka.27 The case of Muhimana is noted for its applica-
tion of the Akayesu principle, that the use of sexual violence includ-
ing rape directed at a certain group constitutes genocide.28 Nonethe-
less, the ICTR cases of Semanza29 and Kajelijeli30 seemingly reverted 
to a narrower consent-based defi nition endorsed by the ICTY Ap-
peals Chamber in Kunarac.31 It is, however, our view that the Appeals 
Chamber in Gacumbitsi settled this dichotomy in the defi nition of 
rape, and is now the fi nal word on the issue. 

The Appeals Chamber in Gacumbitsi off ered both clarifi cation and guid-
ance on the elements of sexual violence and rape and the appropriate 

25 Prosecutor v. Furundzija, Case No. IT-95-17/1, Judgement (TC), 19 December 1998, para. 185. 

26 Prosecutor v. Musema, Case No. ICTR 96-13-T, Judgement (TC), 27 January 2000, para. 
965. Although the conviction for rape as a crime against humanity was overturned 
on appeal on factual grounds, the Appeals Chamber did not disturb the Akayesu 
standard used by the Trial Chamber. See also Obote-Odora (2005: 147-148). 

27 Prosecutor v. Niyitegeka, Case No. ICTR 96-14-T, Judgement (TC), 
16 May 2003, para. 456.

28 Prosecutor v. Muhimana, Case No. ICTR-95-1B-T, Judgement (TC), 
28 April 2005, paras 513, 517-519. 

29 Prosecutor v. Semanza, Case No. ICTR- 97-20-T, Judgement (TC), 
15 May. 2003, paras 344-345.

30 Prosecutor v. Kajelijeli, Case No. ICTR -98-44-T, Judgement (TC), 
1 December. 2003, paras 911 -915.

31 Prosecutor v. Kunarac, Case No. IT-96-23-A, Judgement (AC), 12 June 2002, paras 
127-130. The Appeals Chamber endorsed the Trial Chamber’s defi nition as follows: 
the actus reus of the crime of rape in international law is constituted by: the sexual 
penetration, however slight: (a) of the vagina or anus of the victim by the penis of 
the perpetrator or any other object used by the perpetrator; or (b) the mouth of the 
victim by the penis of the perpetrator; where such sexual penetration occurs without 
the consent of the victim. Consent for this purpose must be consent given voluntarily, 
as a result of the victim’s free will, assessed in the context of the surrounding 
circumstances. The mens rea is the intention to eff ect this sexual penetration, and the 
knowledge that it occurs without the consent of the victim.
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manner of proof of elements required at law to prove rape. Although it 
adopted the defi nition earlier provided by the Kunarac Appeals Cham-
ber, it endorsed the earlier recognition that ‘the circumstances…that 
prevail in most cases charged as war crimes or crimes against humanity 
will be almost universally coercive. That is to say, true consent will not 
be possible.’32 I submit, however, that the further contribution of the 
Gacumbitsi appeal lies in the Appeals Chamber’s elucidation of the ele-
ments of proof of rape, which I will deal with in the subsequent section 
of this paper dealing with procedural developments.

Evidentiary and Procedural Developments

Rule 96 of the ICTR Rules of Procedure and Evidence deals with 
the procedure in cases of sexual assault. It provides that notwithstand-
ing the requirement for corroboration for the testimony of minors, no 
corroboration is required for the testimony of a person alleging sexual 
assault.33 Prior sexual conduct of the victim shall also not be admit-
ted as evidence or as defence.34 Rule 96 also provides that consent 
shall not be allowed as a defence if the victim has been subjected to or 
threatened with or has had reason to fear violence, duress, detention 
or psychological oppression; or reasonably believed that if the victim 
did not submit, another might be so subjected, threatened or put in 
fear.35 The accused is required to satisfy the Chamber that evidence of 
the victim’s consent is relevant and credible, before its admission.36

It is the issue of proof of consent that was at the heart of the Prosecu-
tion’s appeal in Gacumbitsi. The Prosecution raised as a matter of gen-
eral signifi cance for the Tribunal’s jurisprudence that non-consent of 
the victim of sexual assault, and the perpetrator’s knowledge thereof, 
should not be made elements of the off ence to be proved by the Pros-
ecution. Alternatively, subject to the requirements of Rule 96, con-
sent should instead be considered as an affi  rmative defence.37 To but-
tress its argument, the Prosecution relied on the fact that the crime 
of rape comes within the Tribunal’s jurisdiction, only when it occurs 
in the context of genocide, armed confl ict or widespread and system-

32 Prosecutor v. Gacumbitsi, Case No. ICTR-2001-64-A, Judgement (AC), 7 July 2006 
(‘Gacumbitsi (AC)’), paras151-152. 

33 Rule 96(i), RPE. 

34 Rule 96(iv), RPE. 

35 Rule 96(ii), RPE. 

36 Rule 96(iii), RPE. 

37 Gacumbitsi (AC), para. 147. 
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atic attacks against civilian populations – all circumstances coercive 
enough where genuine consent is impossible.38

Although the Prosecution’s arguments were not accepted, with the 
Gacumbitsi Appeals Chamber reiterating that the Prosecution bears 
the burden of proving non-consent and knowledge beyond reason-
able doubt,39 the Chamber held that the Prosecution may prove non-
consent by proving the existence of coercive circumstances under 
which meaningful consent is not possible.40 It is not necessary for the 
Prosecution to either introduce evidence on the words and conduct 
of the victim or her relationship with the perpetrator, or introduce 
evidence on force.41 The Trial Chamber is instead free to consider all 
relevant evidence, and infer non-consent from background circum-
stances such as an ongoing genocide campaign or the detention of the 
victim.42 Similarly, knowledge of non-consent may be proved, if the 
Prosecution establishes beyond reasonable doubt that the accused is 
aware, or had reason to be aware, of the coercive circumstances that 
undermined the possibility of genuine consent.43 

Following this progressive approach to prosecuting rape provided by 
Gacumbitsi, it is absolutely not required to question any victim of sex-
ual assault or rape whether, or not, she consented to the sexual ac-
tivity. Such questions would serve to re-traumatise the victim and 
would likely be quite off ensive to a victim who underwent such bru-
tal treatment in these coercive circumstances. It is submitted therefore 
that according to this standard, the Prosecution need only establish 
the existence of coercive circumstances which vitiates the possibility 
of meaningful consent. This task is made still easier by the Appeals 
Chamber’s acknowledgement that genocide, crimes against humanity 
and war crimes in general constitute coercive circumstances.

Evidentiary proof of rape and other sexual violence is also facilitated 
by the provision for judicial notice in the Rules of Procedure and Evi-
dence. Rule 94 permits a Trial Chamber to take judicial notice of facts 
of common knowledge, adjudicated facts and documentary evidence 

38 Ibid., para. 148. 

39 Ibid., para. 153. 

40 Ibid., para. 155. 

41 Ibid.

42 Ibid.

43 Ibid., para. 157. 
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from other proceedings.44 In this regard, the Karemera Appeals Cham-
ber took judicial notice of facts of common knowledge pertaining to 
the events in Rwanda in 1994.45 The Appeals Chamber held that the 
following are all facts of common knowledge, not subject to reasonable 
dispute and therefore qualify for judicial notice under Rule 94(A): (1) 
between 6 April 1994 and 17 July 1994 there was a genocide in Rwanda 
against the Tutsi ethnic group; (2) between 6 April 1994 and 17 July 
1994 there were widespread or systematic attacks throughout Rwanda 
against a civilian population based on Tutsi ethnic identifi cation; and 
(3) between 1 January 1994 and 17 July 1994 in Rwanda there was an 
armed confl ict not of an international character.46 

The Karemera et al. Decision on Judicial Notice goes a long way in as-
sisting the Prosecution with its provision of the requisite proof of the 
coercive background circumstances within which the 1994 crimes 
took place, thereby also protecting and preventing victims from re-
narrating the events and the risk of re-traumatisation. In accepting 
these facts as judicially noticed, a Trial Chamber should be facilitated 
in its inference of the existence of coercive circumstances for the pur-
poses of rape and other sexual violence. The OTP now uses the ju-
dicially noticed facts to prove the background circumstances which, 
according to the Gacumbitsi defi nition, would demonstrate the exist-
ence of coercive circumstances.

Challenges in the prosecution of rape 
and other sexual violence
While the ICTR’s contribution towards the jurisprudence and pro-
cedure followed in cases of sexual violence has been signifi cant, it 
is only the beginning of the process to establish a truly equitable 
and gender-sensitive international system for the prosecution of such 
crimes. I acknowledge that the success of the ICTR’s contribution 
may only be best measured at the end of its mandate by its impact 
on the actual victims of the rapes and other sexual violence. There is 
little doubt that the international legal community still needs to ac-
complish a great deal more with respect to bettering the reality of 
such victims. 

44 Rule 94, RPE. 

45 Prosecutor v. Karemera et al., Case No. ICTR-98-44-AR73(C), Decision on Prosecutor’s 
Interlocutory Appeal of Decision on Judicial Notice (AC), 16 June 2006, paras 22-38 
and 57. See also Prosecutor v. Semanza, Case No. ICTR-97-20-A, Judgement, 20 May 
2005. 

46 Ibid. 
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To assist in the prosecution of sexual violence, the ICTR Prosecu-
tor has put in place a comprehensive prosecution strategy on sexual 
violence. In the early years of the Tribunal, the investigators received 
little or no training with respect to the methodology of investigating 
crimes of sexual violence in the context of the Rwandan genocide 
and crimes against humanity. Furthermore, many investigators had 
not studied international humanitarian law, and had no prior experi-
ence in the investigation of sexual violence. Therefore, they were not 
familiar with the legal elements required for the proof of the crimes 
they were investigating. 

Further, many investigations conducted on sexual violence were not 
methodical, resulting in multiple statements made by the same wit-
ness to the investigators of various NGOs and to OTP investigators. 
While the duplication of statements led to the unnecessary traumati-
sation of potential witnesses, the presence of such multiple statements 
created diff erent problems in prosecuting the alleged off enders. It was 
diffi  cult for a prosecutor to know what questions were put to the wit-
ness, what the encounter was like, and whether the witness made 
more than one statement either to the NGOs, defence investigators, 
investigative journalists and OTP investigators. To address this prob-
lem the OTP created an Information and Evidence Support Section 
(IESS), which has improved the situation. Fifteen years after the gen-
ocide, these challenges have been addressed and the work of the OTP 
has qualitatively improved.

The Tribunal has an obligation to provide adequate protection and 
support to witnesses before, during and after they give testimonies in 
court. It cannot be overemphasised that several survivors of sexual vi-
olence and potential witnesses hesitate to access the services provided 
by the ICTR for fear of cultural stigmatisation (Eff ange-Mbella 2007: 
9). It is encouraging that despite the obstacles, several victims have 
come forward to testify at the Tribunal. With respect to them, the 
Offi  ce of the Prosecutor takes its obligation seriously. To this extent, a 
unit within the Investigation Division was created to provide support 
(including medical care) to witnesses.47 Nevertheless, witness and vic-
tim protection is an area which poses several challenges and requires 
a multidisciplinary approach. To address all dimensions of the proc-
ess, the Offi  ce of the Prosecutor works closely with the Witnesses and 
Victims Support Section (WVSS) and Registry. 

47 Ibid., p. 154.
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It is a huge concern that the survivors of rape and sexual off ences per-
petrated during the Rwandan genocide do not receive any form of 
reparation. The ICTR has limited provisions for reparations in favour 
of victims in comparison to the ICC.48 Former Presidents of the Tri-
bunal, Honourable Judge Navanethem Pillay and Honourable Judge 
Erik Mrse, have made representations to the UN Security Council to 
set up an international scheme for the compensation of Rwandan vic-
tims of the genocide in general. However, no tangible far-reaching 
action for a compensation fund has so far emerged out of these eff orts 
(Eff ange-Mbella 2007: 9-10). A resolution adopted by the General 
Assembly in 2004 entitled ‘Assistance to Survivors of the 1994 Geno-
cide in Rwanda’49 has had limited impact. It merely calls for agencies, 
funds and programmes of the United Nations system to ensure that 
assistance is provided in the specifi c areas identifi ed as priorities by 
the Government of Rwanda, notably education for orphans and med-
ical care and treatment for victims of sexual assault and skills training. 
It does not address the specifi c issues of compensation, restitution or 
restoration or the appointment of a specifi c body or mechanism for 
monitoring implementation of the resolution.

In addition to this, the ICTR Statute does not provide for the right of 
victims of rape to participate as interested parties in the criminal pro-
ceedings, similar to proceedings at the ICC.50 At the ICTR, victims 
of rape and other sexual violence may only testify as witnesses, and 
within the limited sequestered context of such testimony.

The issue of the physical and psychological rehabilitation of the survi-
vors of sexual violence is also of concern. In order to facilitate this, the 
Tribunal’s Registry has tried to take direct responsibility in support-
ing the physical and psychological rehabilitation of survivors of sexual 
violence within its jurisdiction in a way that is hardly replicated by any 
other ad hoc tribunal of its kind (Eff ange-Mbella 2007:  6). The ICTR 
Trust Fund Support Programme for Witnesses was established in 2000 
to provide support measures aimed at enhancing the physical and psy-
chological rehabilitation of witnesses (ibid.: 7). The establishment of 

48 See Article 75 of the Rome Statute of the International Criminal Court (ICC) relating 
to reparations.

49 UN General Assembly, Resolution 59/137 of 10 December 2004 on Assistance to 
Survivors of the 1994 Genocide in Rwanda, Particularly Orphans, Widows and Victims 
of Sexual Violence, UN. Doc. A/Res/59/ 137, 17 February 2005, cf. Eff ange-Mbella 
(2007: 10).

50 Rules 16-17, ICC Rules (relating to responsibilities of Registrar relating to victims and 
witnesses incorporating witness participatory rights.)
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such a Trust Fund is authorised under Rule 3451 of the Tribunal’s Rules 
of Procedure and Evidence. The implementation and monitoring of 
this programme is located in the Immediate Offi  ce of the Registrar un-
der his direct supervision and coordinated by the Gender Adviser in his 
Offi  ce in conjunction with the WVSS and the ICTR Health Services 
Unit. In 2003, this support programme underwent further restructur-
ing to include in-house medical experts, with the view to strength-
ening the implementation and closer monitoring of medical support 
measures for witnesses. In other eff orts and despite inadequate regular 
budget funding, the ICTR has used its limited extra-budgetary allo-
cations under its Voluntary Trust Fund to further improve its medical 
support services to witnesses by establishing a clinic for such witnesses 
in Kigali, Rwanda. The clinic provides counselling and medical sup-
port to witnesses who were victims of sexual violence, including HIV/
AIDS diagnosis and treatment (Eff ange-Mbella 2007: 7).

Further challenges pertaining to the Tribunal’s work on rape and 
other sexual violence include arrangements for an extended care and 
support for victims of rape and sexual violence, particularly following 
the anticipated closure of the Tribunal in 2010. Another critically im-
portant issue is the confi dentiality of the identity and all statements of 
victims and witnesses of sexual violence who have assisted the OTP 
by appearing before the ICTR Chambers under protective measures. 
Without specifi c provisions in the ICTR legal mechanisms address-
ing such residual issues after 2010, the OTP is concerned that if strict 
measures are not put in place the confi dentiality of such witnesses 
could be compromised after the closure of the Tribunal. A forum like 
this presents an opportunity to objectively discuss the challenges in-
volved in reaching a lasting solution. 

Conclusion
Despite the many challenges faced in accomplishing the mandate of 
the ICTR, the Tribunal has made signifi cant contributions towards 
the development of jurisprudence and the creation of a conceptual 
legal framework to assist in the prosecution of rape and other sexual 
violence. This contribution has been felt and assimilated in both na-
tional and international jurisdictions. There is evidence, as observed 
by an ICTR offi  cial, that the Democratic Republic of Congo, Niger, 
Senegal and Ghana have either already drafted implementing legisla-

51 Rule 34A(ii) of the ICTR RPE provides for relevant support measures, including 
physical and psychological rehabilitation, especially counselling in cases of rape and 
sexual assault. Rule 34(B) provides for the adoption of a gender-sensitive approach to 
victims and witnesses, and protective and support measures.
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tion or have established expert committees to review their existing 
national laws as the fi rst step towards the implementation of new ju-
risprudence on gender justice following the precedent set by the IC-
TR.52 It has also been reported that the Akayesu defi nition of rape has 
been incorporated in the federal state legislations of California and 
Illinois within the United States of America (MacKinnon 2006: 956). 
The procedure followed in the prosecution of sexual violence at the 
ICTR, including evidentiary aspects, has found a place in the statutes 
of other international tribunals, including the ICC. 

In its progress on prosecutions of rape and other sexual violence, there 
were several lessons learnt at the ICTR and many challenges were 
overcome, leading to the creation of a signifi cant body of interna-
tional criminal law and jurisprudence and to the establishment of 
several instances of best practice in both investigation and prosecu-
tion. Although the immediate mandate of the Tribunal will soon be 
achieved, the experience of the ICTR can serve as a template for fu-
ture prosecutions on rape and other sexual violence. It is hoped that 
this experience and legacy will be found useful and considered sig-
nifi cant enough for incorporation by other international and national 
jurisdictions. In this context, I cannot but mention the ongoing con-
fl ict in the Congo, where the commission of crimes of sexual violence 
has garnered much international attention. The continued perpetra-
tion of crimes of sexual violence across the globe makes the immedi-
ate prevention and prosecution of those concerned by using and fur-
thering the existing work in the area the need of the hour. 

52 Eff ange-Mbella (2007: 5), citing Africa Legal Aid (AFLA), Gender Justice: The Legacy of 
the International Criminal Tribunal for Rwanda (ICTR), p. 12. 
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the second voksenåsen statement 
(2008)

On 17 November 2007 the Voksenåsen Statement concluded a dia-
logue conference on genocide as ‘a fi rst initial step towards further 
refl ections and explorations’. A year later, this second conference in 
the ‘Genocide-Mass Violence Series’ focused particularly on the cases 
of Rwanda and the Democratic Republic of Congo. 

Sixty years after the adoption of the Genocide Convention by the 
General Assembly of the United Nations on 9 December 1948 we 
are witnessing institutionalized ways to prosecute perpetrators for the 
fi rst time in more than 50 years since the Nuremberg trials. Howev-
er, the scope of such courts and justice remains limited. They often 
depend upon the political will of those who take decisions mainly 
if not exclusively guided by their own interests, which are vested 
in economic, military and political strength. Such bias points to the 
limitations of the notions of both genocide and reconciliation. In the 
absence of a more comprehensive and binding way to deal with these 
and other forms of mass violence and crimes against humanity action 
will remain selective. It is vested in a concept of international law, 
whose application remains often limited to its Eurocentric roots.

A global notion of justice, which should be a guiding principle and 
applicable in all cases where large scale violations of basic human 
rights occur, is confronted with and limited by the restrictions creat-
ed through claims for sole control over domestic jurisdiction, national 
law and state sovereignty. This corresponds at times with a scandal-
ously unashamed degree of disinterest bordering on negligence if not 
complicity, when decisive acts to prevent further and end ongoing 
atrocities are lacking.

The political will of the international community to take decisive 
action is a prerequisite to prevent worse to come. Such intervention 
has to be based on a clearly formulated and binding mandate to act 
accordingly. If a responsibility to protect by the international com-
munity of states wants to have the undivided recognition, legitimacy 
and respect, it must be a universally applicable concept, which does 
not exclude particular cases due to individual interests of those having 
a large degree of power in the decision making process. All human 
beings everywhere are entitled to protection. The violation of funda-
mental human rights has to be equally condemned in all cases where 
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human beings suff er from oppression, neglect, marginalization, vio-
lence and other forms of terror. A truly United Nations would need 
to provide the adequate participation of all in a system, which cares 
about the well being of all people in this world and expects uncon-
ditional compliance with the codifi ed law in existence especially by 
those, who are claiming the moral high grounds and pose as the gate-
keepers and watchdogs in matters of human rights and democracy. 

Eff orts towards a further democratization of the United Nations as 
the governing institution over global matters of concern should be an 
integral part of seeking more constructive and eff ective ways to pro-
tect a growing number of people from further suff ering and destruc-
tion not only but also through direct forms of mass violence execut-
ed. Continental and sub-regional bodies, such as the African Union 
and SADC, should also be challenged to meet their obligations: they 
ought to reduce suff ering and contribute to human security and the 
welfare of the people instead of remaining loyal to other governments 
and heads of states despite the lack of performance and legitimacy.

By seeking to understand the complexities of each specifi c, multi-
layered and –dimensional situation in which mass destruction of hu-
man and other life is initiated, promoted, executed, tolerated and 
ignored, we are also trying to establish a common platform for ac-
tion. We need to acknowledge a set of shared values and norms as a 
guiding principle and to act jointly against the passive acceptance of 
such fundamental, large-scale violation of human rights. As human 
beings, our loyalty and solidarity should always remain with other 
human beings. Our solidarity should be in the fi rst place with the 
most vulnerable and abused. Women and children therefore require 
our special care and concern. We therefore will focus our concerns in 
the third conference to follow in this series especially on the situation 
and rights of children.

In pursuance of such goals, our deliberations and discussions have re-
mained loyal to what we have stated last year: ‘the only hegemony 
acceptable is the hegemony of human rights-based ideals serv-
ing all people of this world as human beings in their equal and 
undivided rights.’

Oslo, 21 November 2008
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